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SALES OP PERSONAL CHATTELS WITHIN THE STATUTE OF 

FRAUDS.* 



In the seventeenth century the English legislature, as is 
rismarked by Mr. Bell, seems to have been seized with a sud- 
den and extraordinary dread of fraud and perjury, and under 
the influence of this fear passed the celebrated statute of 29 
Charles 2, connmonly called the Statute of Frauds.f The 
utility of the law has been a question of some doubt among 
the English judges. Lord Mansfield, one of the most learned 
and sagacious magistrates that ever sat on the bench in Eng- 
land, did not view it with much favour,J but by most English 
judges it has been highly extolled as a most salutary law, well 
calculated to prevent fraud, to exclude perjury, and favour 
fair dealing in the common transactions of life. It has been 
adopted in substance in all the United States with the excep- 
tion of Louisiana.^ To what extent it has proved in fact a 
security to confiding and unsupecting integrity against the 
artifices and wiles of fraud, it may not be easy to say. In the 
other states of Europe, which have adopted the Roman law as 



• This essay is from the pen of one of the most accomplished jurists now orna- 
menting the bench in this country. Notwithstanding its length we feel assured 
tEatlEe readers of the Journal will be gratified by its insertion. 

t Contract of Sale, p. 41. 2 / ^ Prefape to Jloberts on Frauds. 

§ 3 Kent's Com. 495. [The ^threej first) sections are 4ilone) in force in Pennsyl* 
vania. — Bs. L. J.] — \ .- 
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7i SALES OF PERSONAL CHATTELS 

the basis of their domestic jurisprudence, the contract of sale 
has been left to the simple and plaan rules of natural law as 
they are developed and established by the Roman lawyers ; 
and it might be something more than a merely curious inquiry, 
to ^determine from a careful comparison of the results of their 
jurisprudence w'ith that of England and this country, whether 
the rights of parties are not as well secured, and the com- 
mercial transactions of men as free from trick, fraud and 
circumvention under that system, as when fenced in and 
guarded by all the securities introduced by this celebrated 
statute. Certain it is, that no statute has given rise to more 
litigation than this. It was^ said in the last century, that the 
statute had not been explained at an expense of less than 
one hundred thousand pounds sterling, and a competent judge 
has expressed the opinion that the expense now may be put 
at not less than a million.* 

The seventeenth section, which applies to the sale of mer- 
chandise, is in these words: "No contract for the sale of any 
goods, wares or merchandise for the price of £10 sterling, or 
upwards, shall be allowed to be good, except the buyer shall 
accept part of the goods sold and actually receive the same, — 
or give something in earnest to bind the bargain, — or in part 
payment, — or that some note or memorandum in writing of 
said bargain be made and signed by the parties to be charged 
by the contract, or their agent thereunto lawfully authorized." 

In some of the States in this country the word parties is 
changed to the singular party, but this does not alter the sense. 
In Lord Tenterden's act, 9 Geo. 4, extending the act to execu- 
tory contracts, the word price is changed to value ; nor does 
this, though a more accurate term to express the intention of 
the legislature, change the sense. If no price is fixed by the 
contract, the law will imply ejther a reasonable or the market 
price, and then the value determines whether it is within the 
statute. 

In order to understand more clearly the effect which this 
•tatute has had on the contract of sale, it is necessary to form 

• 2 Kent's Com. 512. 



WITHIN THE STATtTTE OP PRAtTBS. o 

a precise notion of the state of the law before. We shall then 
more distinctly comprehend the change that \¥as introduced. 
In a sale before the statute, when no future time was fixed by 
the contract for its execution, that is for the delivery of the 
thing jind the payment of the price, the law implied that they 
were to be done presently and concurrently. The contract 
was purely consensual, and complete as soon as the parties 
had agreed on the thing and price, and the transmutation of 
property was aflFected by the contract. The buyer might forth- 
with pay or tender the price and take the thing by virtue of 
his right of property under the contract. In the same manner 
the right to the price became vested in the seller, and he might 
deliver or tender the thing and demand or sue for the price. 
But the right of possession was not transferred by the contract. 
The vendor had a lien on the thing or a right of detainer for 
the price. The jus proprietatis was in the purchaser, but until 
the delivery the right of possession was in the vendor, with 
whom it remained as a pledge for the price, and so the vendor 
had a vested interest in the price ; but the right to demand or 
sue for it was suspended until the delivery or tender of the 
thing. A tender, however, by either party, was equivalent to 
performance. For it is a rule in fill obligations, that the act 
shall be considered as done, when the creditor has prevented 
it from being done.* Under the old law the giving of earnest 
when the contract was to be performed immediately, does not 
appear to have had any effect on the rights of the parties. It did 
not deprive the vendor of his lien for the price, for notwith- 
standing he received the earnest, he might (ietain the thing 
until the full price was paid.f The- payment of earnest is in- 
deed frequently mentioned as necessary to the consummation of 
the bargain. But though this, or some other symbolical act, 
as the shaking of hands, or drawing a piece of money across 
the hand, was often resorted to in sales, as in other verbal con- 
tracts, it was not necessary to render the contract complete 
and binding. It was employed merely as an external sign of 

* Dig. 50, 17, 51 ; Pothi^r des OUigations^ No. S12 ; Brown t^.B^ows, 4 Pick. 194. 
t Langperth v. Tyler, 1 Salk. 118. 



4 SALES OF PERSONAL CHATTELS 

the deliberate consent and agreement of the parties, but had 
no legal effect. It is said in a work of high authority, that 
if I offer money for a thing in a fair or market, and the owner 
agree to take my offer, and then he sells to another while I am 
counting the money, or if he agree, to wait till I go home and 
bring the money, — in both cases, especially in the former, it 
is a good bargain and sale, so that the seller may not sell it 
afterwards to another, and on payment or tender and refusal 
of the money I may take and recover the thing.* The pay- 
ment of earnest was not, under the common law, and is not 
now wnen the price is under statute limit, necessary to the 
completion of the contract, nor did it in any respect render it 
more obligatory. It was precisely what it was in the Roman 
law, a solemnity added to render the contract more notorious 
and the proof easier ; argumentum emptionis et venditianis 
contractar.-f 

When by the terms of the contract a future day was fixed 
for the execution of it, it was a good bargain and sale as soon 
as the consent of the parties was given to thing and price, and 
on the agreed day the buyer might pay or tender the price 
and take the thing, or the seller might deliver or tender the 
thing and demand the price. Either party might have an 
action to compel the execution of the contract if the other 
party refused. If the thing bargained for was in existence 
and a thing certain, as a particular horse, and not a horse 
generally, the property in the thing was transferred by the 
contract. If it remained in the possession of the seller, he held 
it not as owner but as baillee, and if it was hurt or injured by 
accident without his fault, the loss fell on the buyer or owner ; 
res peril domino. And for another reason. The debtor of a 
thing certain is discharged from the obligations of delivery 
when it is lost by an event, for which he is not responsible. 
But. if the thing was indefinite, as a horse generally and not a 
particular horse, there would be no transfer of property. For 
thus it is a contract for a sale in genere and not in specie and 
genus nunquam perit When the contract was executory it is 

* Sheppard's Touchstone of Common Asrarance, 225. 
f Gaii Commentarii, 139 ; Just Inst, 3. 23. pr. 
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«ot perhaps perfectly certain, whether earnest was indispen- 
sable to complete the contract and render it binding or not 
The language of the elementary writers is somewhat am- 
biguous, sometimes implying that it was and sometimes that 
it was not.* Mr. Roberts, in his learned and accurate treatise 
on Frauds, gives it as his opinion, that earnest was indispen- 
sable to the validity of the contract. I am inclined to think 
the opinion erroneous, and hcf is certainly mistaken in his ac- 
count of the contract of sale by the Roman law. If the price 
is less than £10 the clear implication of the statute is, that the 
contract is good without earnest. But contracts where the 
price is less than the statute sum, now stand on the same 
ground that all sales did before the statutcf 



* Noy's Maxims, ch. 43 ; Sheppord's TouchBtone, ch. 10, pp. 222 ; Reeves' 
Ilistoiyof the English Law, toI. 3, ch. 21, pp. 369*70; Black. Com., vol. 2, 
pp. 446-8 ; Roberts on Frauds, pp. 166, note, 84. 

f Mr. Roberts states, that by the Roman law the contract of sale was not binding 
xmiess clothed in the form of a stipulation. This form of entering into a contract 
was very frequent among the Romans, and is habitually referred to in illustrating 
the nature and obligations of contracts. It was the appropriate form of making a 
donation, of entering into the obligations of fidejussion or suretyship, was often 
used in novations, and might be added to any other contract And thence arose 
various kinds of stipulation as judicial, pretbrian, conventional, and common. The 
advantage of adding a stipulation to a contract, that was valid without, was that it 
gave the party an additional action, that is, an action on the stipulation, an advan- 
tage* often of importance in that law, in which the forms of judicial proceedings 
were full of subtleties. 6 Toull. Droit Civile, No. 396. If a party failed in one 
form of action he might have recourse to another. The form of a stipulation was 
by question and answer. The stipulator propounded the question and the 
promiaer answered usually by a single word,* as Quinque aurios dare promittia ? 
Promitto, A stipulation was entirely unnecessary in the contract of sale and sel- 
dom used. It could only be entered into when the parties^ were present, but the 
contract of sale might be entered into by letters or through an agent The con- 
tract of sale, letting and binding, mandate and partnership, were purely consensual, 
and required for their validity nothing but consent Just Inst, 3, 22 ; Wark. 
Jus. Romanum Privatum, vol. 2, No. 421 ; Dig. 46. 1. 36. 2 ; Dig. 44. 7. 2. The 
technical name of the contract by stipulation was Verhorum obligaiio, 

The^effect of giving earnest appears to have been the same in the common law 
as in the Roman law before it was altered by the constitution of Justinian. In the 
ci^ii law it is ceilain that it added nothing to the validity of the contract, which 
was perfect by consent alone. The arrha, earnest, might be money or some other 
thing. If money was given it was part peyment,7}re/£o imputanaa. If something 
oth«r than money was given as a symbol, with the Romans it was usual to give a 
ring from the finger; this, when the price was paid, was to be returned, and if it was 
not, might be recovered by action. Gau. Ii^st Lib. 3, 139 ; Yoit Pandectus, Lib. 
18. 1, 26 ; Yinnius Inst Just Lib. 3. 24, in pr. No. 8. By the constitution of 
Justinian it was provided that tiie parties, after agreeing on the terms of the sale, 
. might further provide that the bargain should be reduc^ to writing, and in this 
case the bargain did not become binding until the writing was completed and 
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We now return to the statote. When the contract is for 
the sale of goods for the price named or more, which ^n Eng- 
land is £10, and in this country variies in the different States 
from twenty-five to fifty dollarii, one of four things is neces- 
sary to render the contract-binding, — either giving earnest, — 
or part payment,— or the delivery and acceptance of part of 
the goods, — or a note or memorandum of the bargain in wri- 
ting, signed by the party to be charged. When either of these 
formahties has been observed the contract becomes binding, 
but all before is only preliminary debate about a bargain. 

On the first reading of the section, a doubt may arise 
whether the clause, in part payment is not merely explana- 
tory of the preceding clause, — give something in earnest to 
bind the bargain. If the earnest is money, it operates in fact 
as part of payment, but if it is something other than money, 
as it may be, it does not ; for then, when the price is paid, the 
earnest must be restored. It cannot, therefore, be merely 
exegetical of the prior clause, but it is a substantive and inde- 
pendent act affirming the bargain. The giving of earnest is 
then one mode, by which the contract is consummated. 
Another is the payment of part of the price, and as the law ^ 
does not say what part, it follows, that however small the sum, 
if it is pai(f and received as part of the price it binds the bar- 
gain. The third is the accepting part of the goods. The law 
does not mention delivery, but this is necessarily implied in 
the word accept, because the buyer could not accept the goods 
unless they were delivered. In each of these cases an act of 
each party is required aflirming the bargain. The foundation 



signed by both parties. Heinnecii Recitationes in Inst Just, No. 900, 901 ; Inst 
Just, Lib. 3, 93, pr. Code, 4, 21, 17. Bat earnest might be giyen before (he wri- 
ting was prepared. Tbis did not, however, have the effect under Justinian's in- 
stitution, when it was agreed to be put in writuig, to render the contract valid and 
binding, but operated merelj as a penalty. If the party who gave the earnest re- 
fused to complete the bargain he forfeited what he had paid, and if the other party 
refused, he was compellMi to return the earnest with as much more. Though 
Justinian proposed to make no innovation in the law where the oontract was pure- 
ly consensual, and writing was not provided for by the parties, the constitution was 
so ambiguously wo|ded, that it has given rise to extended commentaries and con- 
tndictory opinions among the civilians. Dn Caan Institutes Justin. Expliquees, 
Lib. 3, Tit 23, No. 1036, 1087 ; PoUl Ventr. No. 502 ; Duvery. Droit Civile, vol. 
16, No 136, && 
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of the iC^tract 19 the motual (X)nsent, but this is not considered 
as legally giv^en tantilone of these acts has been performed. 
It is the prQof> wtncb the law requires of the coiis<»it, and then 
the external sign relates back and couples itself with the 
previous consent and renders it irrevocable on one part and 
the other. It becomes at the same instant binding on both 
parties. The right df property. is transferred to the purchaser 
ajid the right to the price is vested in the vendor. The fourth 
mode in livhich the contract may be consummated is by wri- 
ting. By the plain terms of the law the memorandum of the 
bargain need be signed only by the party to be charged, the 
consequence is,. that when signed only by one party it consti- 
tutes a unilateral engagement, the party who has signed being 
bound and the other party not. The effect of the bargain is 
different when it is consummated by writing, from what it is 
when completed in either of the other modes pointed out by 
the statute. In tliis particular the statute differs from the Ro- 
man law as it was established by the constitution of Justinian. 
Writing was not necessary to the validity of the contract of 
sale by the primitive Roman law. And by this constitution it 
was necessary only when the parties made it so by their ex- 
press agreement, and then, to be binding on either party, must 
be signed by both, ab tUroque subscripta et dgnato. 

Earnest Having presented this general view of the law, we 
will npw turn to th& decisions under it and see how far this read- 
ing of the statute is confirmed by the actual jurisprudence of 
the courts. With respect to the giving of earnest it does not seem 
necessary to add anything to what has been already stated. 
The giving of earnest as a token of deliberate consent was 
much more frequent in the simple and rude manners of former 
times than it is now. It was a symbol not peculiar to the con- 
tract of sale, but used also in other verbal contracts, and was 
perhaps a substitute for another still more ancient symbol or 
token, that of striking or washing hancis on a bargain.* The 
token, whatever it is^ must, under the statute, be actually de- 
livered, and it will not be enough merely to draw a piece of 

« 3 Black. Com. 44S. 
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monoy across the hand of the other party.* Wkhin the 
words of the statute, earnest can be given to bind the bargain 
only by the buyer, though no obvious reason can be assigned 
why the vendor should not have the same faculty of binding 
the contract, and it would seem by the reasonable intendment of 
the statute it should be allowed him. 

Part payment Part payment, like the giving of earnest, is a 
simple act free from ambiguity and uncertainty, and like that, 
has occasioned but little controversy before the courts. The 
money paid must be part of the price ; and in either case, that 
of part payment or earnest, the money must be accepted by 
the other party to render the contract binding. A tender in 
this case will not be equivalent to a performance. That is the 
case only when there is a perfect contract. If a tender of 
earnest or of part payment were equal to performance, it would 
be so because the bargain was already consummated, but in 
the principles of the statute, the consent is not considered as 
irrevocably given until this formality has been performed. 
The locus penitenticB remains until all has been accomplished 
that is necessary to render the contract perfect 

Delivery and acceptance of part. By far the most difficult and 
perplexing class of questions has arisen under the third mode of 
perfecting the contract, theacceptingandactuallyreceiving part 
of the goods sold. On this clause of the statute so many subtleties 
and narrow distinctions have been sanctioned by the courts, that 
it is not easy to say what the precise state of the law is. These 
have arisen partly from the intrinsic difficulties of the subject, re- 
sulting from the uncertainty and ambiguity of the actsof the par- 
ties, and in England, in part growing out of the strict adherence to 
the forms of pleading.f It may be stated generally as result- 
ing frpm the language of the statute, that there must be, as in 
earnest and part payment, two distinct acts. There must be a 
delivery on one part and an acceptance on the other, for though 
the word deliver is not used in the statute, it is implied in that of 
accept. A tender of delivery is clearly not sufficient, for there 

• Blinkinsop c. Clayton, 7 Taunt 697. f ^^U's Contract of Sale, 55. 
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mast be an acceptance, and the two wills must concur at the 
same time, or a unilateral engagement will be formed, a con- 
sequence so adverse to the genius of the common law, that 
consistency of principle demands that it should be rejected 
unless the language of the statute clearly requires it 

In the first pktce, what cx>nstitutes part of the goods. The 
acceptance of a part, Ixywever ^mall, will satisfy the statute, 
but then it must be accepted as part of the quantity sold* 
Goods are often sold by sample, a small portion being taken 
and exhibited as a specimen of the whole. If the sample is 
received by the purchaser as part, however small it may be, 
as half a pound of sugar from a hogshead, and it is ta be aU 
lowed and accounted for as part of the quantity sold, this is 
anaeceptance^of part to bind the bargain.* But if it is ex- 
hibited merely as a sample of the quality and is not delivered 
as part of the quantity sold, it will not satisfy the statute. 
Again, if there be a purchase of several parcels at the same 
time, the. acceptance of one may draw after it the others and 
take all out of the statute.f But to have this effect the con* 
tract must be one and entire, and not separate contracts for 
each parcel*! ^^ seems to be settled, that in the purchase at 
auction of several distinct lots at one time, the purchase of 
each lot constitutes a separate and independent contract;^ But 
this rule admits an exception when, from the terms of -the sale, 
it is appar^t that the several lots purchased are intended to 
be consolidated, and a. credit is given on the whole.|| But when 
several lots are bbught at private salev it is not so easy to ox* 
tract from the decisions any certain criterion to determine 
when the contract is one. and entire, or when it is several and 
distinct for each lot In a sale of twenty hogsheads of sugar, 
when four were delivered and received, and the other sixteen 
separated by the vendor from a larger quantity in mass and 



• 7 East, 558, Hinds v. Whitehouse ; Holt, 178, Talver r. West, 
t 3 Mason & Mrellsby, 176, Elliot v. Thomas. 
t 1 Bam. & Cress., 156, Price v, Lee. 

§ 2 Taunt. 38, Emerson o. Hulis; 4 Bam. A. AM. 77, Root v, Donner; S 
Brown Gh. Ga. 118, Poole v, Bhergold* 
I 20 Wendell, 434, Mills v. Hunt 

VOL. VII. — 2 
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put up and set aside for the purchaser, the contract was 
naturally held to be entire* and the receipt of the four draws 
after them tho other sixteen.* Again: a person went to a shop 
and purchased several lots of goods amounting in the whole to 
£70, though each single lot was less than £10, and for each 
was agreed a separate price. Some of the parcels he marked 
with his name, others he assisted in measuring and cutting, 
and ordered the whole to be sent to his house. It was held, 
that the whole was one entire contract and so within the 
statute. And it was farther decided, that the marking some 
lots with his name and assisting in measuring and cutting 
others, the ordinary indication of an approval of the goo<js, 
was not an acceptance of these lots, nor was the order to send 
the whole to his house an acceptance of the whole.f In another 
case not easily distinguishable in principle if not entirely 
identical, a lady purchased at a shop a number of parcels^ 
which she marked with her name. It was held, that the con- 
tracts for the severaliots were distinct and separate, and that 
the marking her name on the parcels was equivalent to an ac- 
ceptance of the lots marked, but that they did not take the 
others out of the stiatute.J 

The decisions of the courts being in conflict, it remains to 
deduce the rule from the nature and reason of the thing. 
When distinct things are bought at one time and a separate 
price is agreed for each, whether they constitute a single pur- 
chase or the contracts are separate and independent, is properly 
a question of intention to be inferred from the acts and decla- 
rations of the parties, or the circumstances of the case. If 
they treat the whole as one contract, the question will be free 
from difficulty. But if they are silent, the fact must be in- 
ferred from the nature of the case. In the case mentioned 
above of the sugar, there could be no reasonable doubt that the 
contract was intended to be one and entire, though each 
hogshead had a separate price. So in a bargain for two horses 



• 6 Barn, dc Creo., 388, Rhode v, Theocritei. 
f 2 Barn. A, Cress , 37, Boldy o. Parker. 
^ 1 Camp. 233, Hodgdon v. Le. Bret 
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intended to be used as a span» there can be no doubt that one 
contract is intended though separate prices are agreed for 
each, and if the title to one fails the whole contract will be 
void. But when a bargain is made for a horse and a pair of 
oxen at the same time, there is no obvious reason why the con- 
tract should be considered as single, and that if the titl^ to one 
failed the contract for the other should be held to be void. On 
the contrary, when distinct articles are bought at the same 
time and each for a separate price, the natural presumption is 
that each contract is separate and independent »of the other. 
But this presumption is overcome when it is shown by the 
acts or declarations of the parties that a single and entire con- 
tract is intended for the whole, or it may be justly inferred 
from the relation which the articles have to each other that 
one would not have been purchased without the other, as the 
purchase of two horses for a span, and in this case the con- 
tract ought to b^ held as single. This is the general principle 
applicable to ^uch sales, standing on strong grounds of justice 
and reason both at law and in equity, when the question arises 
in an action for the price on a bill for a specific execution of 
the contract ; and though the cases are not perhaps all easily 
reconciled, it is the rule best supported by the analogy of the 
decisions, as well as the general principles of law and the dic- 
tates of natural justice.* Applying this general principle of 
the law of sales to cases falling within the statute, and the re- 
sult will be, that if the contract is held to be single, the delivery 
of one parcel will be delivery of part to transfer the property 
of the whole and establish the whole sale ; but if held to be 
separate, each will stand by itself, and whether within the 
statute or not, will depend on the price, but the delivery of one 
parcel will not extract the others from the statute. 

What is a delivery of part. The next question is, what will con- 
stitute a delivery of a part ? Within the plain wordsof the statute 
the delivery of part consummates the contract as perfectly as 
II delivery of the whole ; though perhaps, beyond the consumma- 
tion of the contract, the effects of a delivery of a part are not 

a 

• Cooper's Select Cafles, 610, Caasa Major v. Strode; 2 Kent's Com., 470, 471. 
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precisely the same as of a delivery of theMvhole, We halve al- 
ready seen> that by the commoo law thfe^ dotitract: alone, with- 
out delivery, operated a transmutation of the property and 
risk The title to the thing was vested iii the purchsiser and 
a title to the price in the vendor, and on a tender of perfor- 
mance, either party might maintain an action on the contract ; 
the vendor ibr the price and the purchaser for the thiog. It 
does not appear to have been the intention of the legislature to 
make any change in the nature and obligations of the contract, 
but merely to define those ^cts of the parties, which should be 
aecessary to render it complete and bidding, to terminate the 
bcum peniienti€Bj and make the consent irrevjocable, and to vest 
in the parties all the rights which legally resulted from the 
contract That is, when either of the statute formalities were 
complied with, except the note in writing, which will be here- 
after considered, * it leaves to the contract the same effects 
which it had before the statute was made. This appears to 
have been the opinion of Mr. Bell, for he treats of the statute 
in his Essay on the Contract of ScUe, in the chapter On the proof 
of the consent of parties. If this be the true intent and mean- 
ing of the law, then it is clear that a delivery and acceptance 
of a part, as it furnishes the statute proof will coAsijiknmate 
the contract as one entirely. It will change the ownership 
and risk in the whole, but will not, like a delivery of the whole, 
divest the vendor's lien for the price. That will continue on 
the part remaining in his hands, and he will have the right to 
detain it for the price of that part at least, and perhaps of the 
whole. For the right of possession does not pass by the con- 
tract, but only on the payment of the price, and the delivery 
of apart is not necessarily a waiver of the lien on the part 
not delivered* But it wou}d not be safe to affirm that the 
courts have uniformly acted on this plain and simple construc- 
tion of the statute. .' . 

It has been decided, that the delivery of 800 bushels of 
wheat, part of a cargo of 7061 bushels, is a delivery of the 
wholerso as not only to vest the property but to transfer the 
possession of the whole, ^nd thus put an end to the transitus 
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and extinguish the vendor's equitable lien for the price.* In 
a sale of 12,000 bricks, 800 were delivered, and the residue 
remained in the kiln not separated from a larger quantity ; but 
it was ruled that the delivery of a part perfected the contract 
and transferred the property in the whole ; and it was said by 
Putnam Justice, who delivered the opinion of the Court, that 
the delivery of a single brick as part of the amount sold, 
was sufficient to transfer the property in the wholcf The 
dictum is justified by the decisions, for in a sale of sugars, 
where half a pound was taken from each hogshead and de* 
livered as part of the quantity, it was held to be a good de- 
livery to satisfy the statute.]; And the delivery of a part for 
the whole will transfer the property of the whole, though the 
goods, at the time, are scattered in different places.§ 

The decisions of the courts do not, however, all turn on the ' 
same principles. In a case where a quantity of hay was 
sold and a part delivered, it was held, that the delivery of a 
part did not take the whole out of the statute, because it did 
not appear, that part was delivered for the whole, and that the 
lien of the vendor remained on the part not delivered.|| Again, 
the purchaser in another case went to a shop and agreed for 
the purchase of a number of articles, amounting in thewhple 
to £70, but each parcel by itself to less than £10. For each 
parcel a separate price was agreed. The goods were mea- 
sured in presence of the purchaser, he assisting in measuring 
and cutting some of them, and some of the parcels were mark- 
ed by him and he ordered the whole to be sent to his house. 
It was ruled, after a full argument and mature consideration, 
that the whole was but one contract and so within the statute^i 
and that his assisting in measuring the goods, marking them 
with his private mark, and ordering them to be sent to his 
house, was neither an acceptance of a part to perfect the con- 
tract, nor a delivery of the whole.lT It is not easy to recon- 

* Slubey v. Hajwaid, 2 Hen. Black., 604. 

f 1 Pick. 476, Damon v, Osbom ; 1 New. Rep., 69, Hammond v. Anderson. 

t 7 East, 558, Hinds v. Whitehouse. 

§ 19 Pick., 202, Shirtlifft;. WUlard. 

I 4 Bam. dc Aid., 600, Banney v. Pointz. 

t 2 Barn. 6c Cress., 37, Baldy v. Parker. 
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cile this decision with some others, either on general principles 
or on the particular facts of the case. Where a lady went 
into a shop and purchased a number of articles for each of 
which a separate price was agreed and some of which she 
marked with her name, it was decided that the bargain for 
each article was separate and independent, and that the mark- 
ing of particular parcels was an acceptance of them, but that 
this did not draw after them the other articles.* And it is well 
settled law, that in sales by auction, every lot purchased when 
•the purchaser's name has been entered by the auctioneer, con- 
stitues a separate and independent bargaiaf When at a 
private shop several articles are purchased at the same time, 
and each for its own price, — there appears to be no obvious 
reason why the law should interpose and consolidate all the 
purchases into one contract, unless it appears from the relations 
which the several articles have to each other that one would 
not have been purchased without the other, and from other cir- 
cumstances that a single consolidated contract was intended 
by the parties. The distinction made in some of the cases is 
between a delivery of a part with the intention of transferring 
the possession of the whole and that of separating the part de- 
livered and retaining the possession of the residue. In fact, 
some of the cases seem to have gone so far as apparently to 
annihilate all distinction between the delivery of a part and 
the whole, thus in effect striking out of the statute one of the 
modes by which the contract may be rendered perfect and 
binding as a sale. It is certain that a delivery of part of the 
goods, however small it may be in execution of the contract, 
transfers the proprietary interest in the whole, but it changes 
the possessory right only in the part delivered. The vendor 
retains the right of possession of the residue, until the price is 
paid, at least on the part not delivered.J 

In the next place what is such a delivery of the whole as 
will satisfy the statute. It appears to be settled by a variety 



* 1 Camp. 233, Hodgdon v. Le. Bret, 
f 2 Taunt. 38, Emerson v, Healis. 

^ The law is clearly stated by Bailey, Justice, 4 Bam. &, Cress., 941, Bloxans v 
Saunders ; 1 Camp. 427, Paine v. Shadbolt 
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of decisions that it must be such a delivery and acceptance as 
carries the- right of possession as well as the right of property, 
as extinguishes the lien of the vendor for the price and de- 
prives the purcl\aser of all right to object either to the quantity 
or quality of the goods, ^but not such an actual possession as 
will deprive the vendor of the equitable right of stoppage in 
transitu. Each clause of this definition aj^ears to be support- 
ed by some of the cases cited below.* 

Though, the language of the statute, applied to the purchaser, 
is, "shall actually receive the same," it is well settled, when the 
goods are ponderous and incapable of delivery by the hand» 
as a stack of hay, or lumber lying in a boom or dock, that a 
virtual or symbolical delivery may be equivalent to an actual 
. delivery. In such qases the purchaser is said to take posses- 
sion by an act of the will, occulis atque a9pectu.1[ In these cases 
of symbolical or constructive delivery, the question of accept 
tance is often made to depend on collateral facts, or whether 
the purchaser has actually exercised acts of ownership, and 
dealt with the goods as his own. What are such acts as will 
extract the case from the statute, turns according to the de- 
cisions on very nipe and subtle distinctions. In one case, where 
a stack of hay was purchased and the purchaser resold part of 
it, this was held to be proof of the acceptance of the whole.J 
But in the sale of a quantity of timber, where the purchaser 
. offered it for a resale, it was held, that this did not amount to 
an acceptance, as it was not such a dealing with the property 
as deprived the purchaser of the right to object to the quantity 
or quality of the goods.^ The delivery of a key of a ware- 
house, is another instance of virtual delivery, and the accep- 
tance of the buyer will be an acceptan9e of the goods it con- 
tains to satisfy the statute.|| This, in the Roman law, in which 
the dominion was transferred by delivery and not by the cou- 

* 9 Barn. & CresB., 561, Smith v. Furman ; 10 Bing. 376, Accbal v. Levy ; 3 
Bam. dc Aid., Howe v. Palmer ; 5 id. 657, Hanson v. Armitage ; 5 id. 855, Garter 
V, TouisBaint ; 3 id. 680, Tempest v. Fitzgerald ; 2 Bam. & Cress., 611, Phillips r. 
Bistoli; 4 id. 941, Bloxam v. Saunders; 13 Maine Rep. 93, Newhal v. Vorges; 
15 id. 314 S. C. 

f 2 Kent's Com. 400-1 ; 12 Mass. Rep. 300, Jarritt v. Warren. 

4 1 East 192, Chaplin v. Rogers. 

§ 9 Bafn. 6c Cress., 561, Smith v. Surman. | 2 Keixfs Com. 500. 
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tract, was held sufficient to transfer the property. But accor- 
ding to Papinian the key must be deliv'er^d in sight of the 
store** The more reasonable doctrine of Pothier is that it 
will be a valid delivery if the buyer knows where the store is, 
and may at his pleasure take the actual possession-f The de- 
livery pf the documentary proof of title, as a bill of sale of a 
ship on a cargo at sea, is another constructive delivery of the 
thing.J ^ 

When the delivery is not actual, but symbolical or construc- 
tive only, whether in a given case it is such as will satisfy the 
statute, seems to be a question of intention. If that be to 
transfer the possession so as to complete the contract, and 
operate a transmutation of the right of property, and thus de- 
prive the purchaser of the right to object to the thing, then it 
is a compliance with the statute. But if the right is reserved 
to the purchaser to refuse the thing provided it is found not to 
correspond to the description or terms of the contract, then 
there is no acceptance on the part of the purchaser, and of 
course no legal delivery. The jus p^oprietatis is not changed, 
but the right of property and the risk remain with the vendor. 
It is not always easy to determine from the acts of the parties 
when this intention is sufficiently apparent. But if the purcha- 
ser proceeds to deal with the property as his own, and exercise 
the rights of ownership, it is not easily to be seen why he should 
not be considered as having accepted it, and the right of 
property ivith all its incidents to be in him. When this is done 
by the buyer without a personal examination of the articles, it' 
shows that he trusts to the representations of the vendor, and 
if they prove to be incorrect, that he intehds to rely on his 
remedy by an action for damages. 

The delivery of goods to a common carrier, when the 
carrier is named by the buyer, or if no carrier is named, but 
a particular mode of conveyance is directed, or if no particular 
mode is directed, and they are sent in the mode and by the con* 
veyance common and usual in that business, — in all these cases, 

• Dig. 18, 1, 74. t Dc la Propriete, n. 199 ; Dig. 41. 1, 9, §6. 

4 2 Kent's Com., 501 ; Code, 8. 64. 1. ' 
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on the general principles of law the delivery to the carrier is a 
delivery to the purchaser, and the property and risk are changed. 
The carrieris the agent of the buyer to whom he is responsible, 
and his possession is the possession of the buyer for all purposes 
except that the vendor may retake the goods on the buyer's insol- 
vency, before they have actually come to his hands.* But if no 
particular mode of conveyance is directed, and there is no com- 
mon and usual mode, then, if the vendor sends them, he does it 
at his own risk, for in this case, he undertakes to deliver 
them.f When goods are sent on a verbal order, in this way, 
whether a delivery to the carrier will take the case out of the 
statute, is on the decided cases by no means so clear. In one 
case it was held, that such a delivery satisfied the statute be- 
cause the carrier received the goods as the agent of the buyer.| 
In other qases the opposite doctrine has been held, on this 
ground, that the buyer mighty still object to the quantity or 
quality of the goods, and that the contract was not complete 
within the statute while this liberty remained.^ The legal 
ground of this distinction is not very obvious. When goods 
are delivered to a carrier for the buyer, whether on a verbal 
or written order, the contract is not complete until the delivery ; 
for the written order, until it is accepted and agreed to, is only 
a proposition or offer to buy. It is the delivery of the goods 
to the carrier that completes the contract, for until that is done, 
the locus penitenticB remains to the seller as fully if the order 
is in writing as if it is verbal, and the delivery as fully con- 
summates the contract under the statute in one case as the 
other. The only difference between the cases is, that where 
the order is in writing, the vendor has two modes of proof, 
the writing and the delivery ; and when it is verbal he has but 
one, that is the delivery. And why, when, the goods have not 
been seen by the buyer, should a right to^ reject them on ex- 

* 2 Kent, 499 ; 3 Bos, & PaU, 682, Button v. SolomooBon : 4 Bam. &, Cresi. 
219, Fragano v. Long. f ^o^» ^^> '^^ ^' ^V^ 

t 3 Camp. 628, Hart v, Sattley. 

§ 10 Bing. 376, Accbal v. Levy ; 6 Bam. &> Aid. 667, Hanaon «. Annitage ; 4, 
Maul &, Selw. 262, Astey v. Emexy ; see also, 6 Wend. 397, Outwater v. Dodge. 
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amination be reserved in one case more than in the other? 
The reason is precisely the same in both. 

On this subject, the effect of delivery to a carrier, a writer 
of acknowledged authority has proposed a theory which may 
in part reconcile the jari-ing decisions, but which, on principle, 
appears to be open to grave objections. It is this, that a de- 
livery to a carrier when it is on a verbal order, renders the 
contract binding on the vendor and the consent on his part 
irrevocable, but not binding on the purchaser until they are 
actually received and accepted by him.* The reason given is, 
that the vendor has done all on his part to render the contract 
complete, but it is still open to the buyer to object to the goods. 
On this theory, from the time of the delivery to the carrier 
until the acceptance of the buyer, one party is bound and not 
the other, thus forming a unilateral engagement. This, as has 
been before observed, is adverse to the genius of the common 
law, and to preserve consistency of principle ought not to he 
admitted, if the statute will admit another interpretation, 
especially as in this case no such unilateral engagement is in- 
tended by the parties-f The true construction of the statute 
appears to be this; the delivery to a carrier either con- 
summates the contract and renders it binding on both parties, 
or leaves the whole negotiation but inchoate and binding on 



• Roberts on Frauds, 181, 183. 

f The admission of the validity of a unilateral engagement is undoubtedly op- 
posed to the genius of the common law. Whether the law in this respect rests on 
sound moral and judicial principles, is another question. On the principles of 
natural law, it will not be easy to give a satis&ctory reason why a psomise deliber- 
ately, made by one party and relied on by the other, should not be held binding. If 
Caius offers to sell me 100 barrels of flour at five dollars a barrel, and at the same 
time says that he will allow me two days to determine whether I will take them, on 
the principles of the common law this promise is void and produces no obligation, 
because there is no mutuality in the engagement, and no consideration for the 
promise. Yet if it is deliberately made, and relying upon it I omit another oppor- 
tunity of buying, and witluMthe time demand the flour and tender the price, it is 
. certainly a breach of goodl^k to refuse to perform the promise, and grave atfal' 
krtfidem. It has been welMemarked, that one cannot avoid a feeling that invol- 
untarily arises in the mind, that a decision so much at variance with the principles 
of good feith, and so Uttle consonant to the practice of honourable and fair dealing 
men, furnishes some ground for the complaint not unfirequently heard of the incon- 
sistency between the rules of law and the principles of justice. In countries which, 
have followed the principles of the Roman law, such a promise is held to produce 
a legal obligation. Bell's Contract of Sale, ch. 3, 33: Pothier Contracts de 
Ycntr. 480 ; 6 ToalL Droit Civile, No. 33 ; Duvergier, voL 16, No. 122. 
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neither. An order for goods sent to a merchant, until the ac- 
ceptance, is only an offer to buy, and an offer may always be 
revoked until it is accepted ; but when accepted or agreed to, it 
becomes a contract. Now it is well settled law, that the 
carrier is the agent of the purchaser from the time when the 
goods are delivered to him, and he is as much the agent to re- 
ceive as to carry. The goods from the delivery to him are at 
the risk of the buyer, and therefore the property is changed. 
The contract is completely executed, and becomes irrevocable. 
This construction places the statute in harmony with the prin- 
ciples of the common law. The purchaser will have the same 
right to except to the quality, kind or quantity of the goods, to 
xlemand a recission of the contract, or an abatement of the 
price, whether the order is verbal or in writing. 

Another instance of symbolical delivery is, that of marking 
the goods. Cutting the spills of wine casks by the purchaser 
and marking his name upon them, has been decided to be a 
delivery and acceptance by him to satisfy thp statute."*^ In the 
Roman law, the marking of ponderous articles, was held to be 
a delivety to transfer the property. Videri trabes traditas 
quas emptor signaviU'f The Roman jurisconsults were however 
not agreed on this point. Tribatius held, that if a cask was 
marked by the buyer, that this was equivalent to a delivery, 
and appropriated the cask to himself. Labeo held the contrary, 
and Ulpian approved his decision, because, he says, the reason 
of marking, is rather to prevent a change of the cask, magis ne 
summ^etur, when delivered, than to supersede the actual de- 
li very. J If we divest our minds of the subtleties of technical 
reasoning, it will appear evident, that marking goods on a con- 
tract of sale, is an equivocal act; and the effect must depend 
on the intention. The mark may be put on the goods for the 
reason supposed by Ulpian, to guard against a substitution in 
the delivery of another article for the one marked ; or it may 
be done for the reason supposed by Tribatius, for the purpose 
of executing the contract and apprbpriating to himself the 



* 1 Camp. 235, Anderson v. Scott; 2 Kent's Com. 602. 

t Pothier Pand. 18. 6. 10 ; Dig. 18. «. U. 61. + Dig. 18, 6. 1. §2. 
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article markedi and according to the intention of tlie parties to 
be learnt from their declaration and acts at the time, or to be 
inferred from the nature of the case, the marking may operate 
as a delivery to consunrimate the contract, and take it out of 
the statute or not. 

There is another instance of a fictitious or implied delivery 
when the thing sold is in the possession of the purchaser at the 
time of the sale.^*^ In this case it is evident that there can be 
no actual delivery or transfer of (he possession. Nothing 
further can be required to perfect the bargain than the consent 
of parties, because nothing further can be done. The commen- 
tators on the Roman law, have in this case imagined 
a fictitious delivery, to which they give the name of traditio 
hrevis manus. But the good sense of the Roman lawyers 
treated this matter according to the fact, without resorting to 
the fictions of the imagination, and held, that the property was 
transferred by consent alone, without tradition. Sine tradiiume 
nuda voluntas domini sufficet ad rem transferendam.^ And the 
consent alone of the buyer is sufficient to satisfy the statute of 
frauds in our law. 

When goods are in a public ware-house, or in the custody 
of a wharfinger, a written order to the vendor for the delivery 
of the goods, when shown to the keeper of the storehouse or 
wharfinger, appears to have^been held a sufficient delivery to 
vest the property in the purchaser-^ Nor is any good reason 
perceived why it should not be sufficient to vest both the right 
of property and possession, reserving the right of the vendor 
to stop them in transitu on the insolvency, of the buyer, as 
when goods are delivered to a carrier. This is clearly ac- 
cording to the intention of the parties. But it has been decid- 
ed thioit it is not sufficient to take the case out of the statute 
until it has been assented to by the storekeeper, for it is said 
that before such assent there is no acceptance by the buyer.§ 



• 3 Pick. 38, Chapman v, Searle ; 7 T. R. 67, Munton ». Moore, 
t Dig. 41. 1. 9. §6; Just Inst, 2. 1.43. 

i 7 Taunt 278, Lucas v. Domier ; Id. 266. Zuinger v. Sameda; 4 Camp. 251, 
Spears v. Travers. 
§ 3 Bam. & Crass. 423, Bontal v. Barn. 
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It is certainly not very apparent how the concurrence of a 
third person, who has the custody of the goods, can be neces- 
sary to the acceptance of the purchaser so as to take the case 
out of the statute* It is admitted in the case where this de- 
cision is made, that the order gives to the purchaser the right 
of possession, and if the storekeeper refuses to deUver the goods 
he Tvill be liable to the purchaser for the wrong- If the de- 
cision can be supported as a just exposition of the statute, it 
TFould seem to be on the ground, that nothing is an acceptance 
under the statute, short of taking actual possession of the goods 
by the purchaser personally, and some of the cases seem to 
stand on this principle. The courts do not appear, in all these 
cases, to distinguish between a delivery and acceptance which 
will consummate the contract, and one that puts an end to 
the transilus. 

{Conchided in Next Nujjtber.) , 



ASSAY V, HOOVEH, 
Supreme Court of Pennsyhunia^ Mfirch T. 1847, 

The true conslniction of the 6th section of the act of April 8th| 1833, '^ jrelalmg 
to last Wtlls and Testaments** is, that the testator must dgn the tcstamenlary m- 
Btniment bjf hrs «wn proper HLgnature^ if he be able to do so, but if prevented from doing 
thtQ by eicknoss, infirmity^ or other mcapacityj roeourae is to b^ bad to the altema- 
tiTe mode of authentication pointed ool by the statu te, to wit, signing the testator's 
name to tho instrument, at the end thereof, by some person in his presence, and by 
his express diret^oUf and both the iDcompeteney and signature bj express request, 
must be proved by two witne-asen, A mark made by 'the patty proposing a testd- 
mentarj disposition, is insuflUcient in any case, and ao is the name of such party 
written by another person, unless so written in accordance with the directions of 
the Btatute, 



Thisr was a feigned issue directed to try the right to a fund 
paid into court by the sheriff", which remained after satisfying 
a mortgage, given by Barbara Hoover, and her husband, the 
present defendant, under which the real estate thereby secured - 
was sold after her decease. The main question in the case 
was, the validity of a paper purporting to be the will of Mrs, 
Hoover, the mortgagor. The defendant in error, plaintiff 
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below claimed as her devisee, the defendant below as heir at 
law* On the trial before Finley J., it appeared, that Barbara 
Hoover, under her marriage settlement, had reserved, inter 
alia, the right to dispose of her estate by will, which right it 
was decided in this ca^ was not affected by the mortgage she 
had given* 

Mrs. Hoover died about the 28th April, 1843. On the 20th 
of June succeeding. Hoover, the plaintiff, presented to the 
Register for probate the following instrument. 

" In the name of God, amen ! I, Barbara Hoover, the wife 
of William Hoover, of the city of Philadelphia, being of sound 
mind and memory, do make, this my last will and testament. 
Item. I do will and bequeath to my husband, William Hoover, 
for the term of his natural life, all that two story brick 
messuage, &c., (describing the premises contained in the deed 
of trust.) 

" Item. After the death of my husband, the said William 
Hoover, I do will and bequeath unto my six children, Samuel 
C. Hoover, William Hoover, Elizabeth Hoover, Francis H. 
Hoover, Emily Hoover, and Albert Hoover, share and share 
alike, the above described premises, that is to say, it is my 
will that they shall [each have, receive and enjoy, the profits 
rents and issues thereof, and that the same shall after their de- 
cease, go to, and be possessed by their children in like manner, 
share and share alike, and so on, in like manner, as long as 
there shall remain any of my issue or of their issue extant. 

" Item. And for the full performance and execution of this 
my last will and testament, I do name and appoint William 
Hoover, to be the executor thereof. 

her 

Barbara X Hoover. 

mark. 

Signed in the presence of us, 

D. ScHNECK, Maria E. Hoover. 
AprU 19, 1842." 

To prove that the will had been properly executed, the 
plaintiff called, 

David Schneck, a subscribing witness, who testified as 
follows. 
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** This is my signature. I saw the will executed by the tes- 
tatrix at the time it bears date. It occurred at Hoover's 
house, in the presence of Mrs. Howell, and Miss Maria Hoover. 
It was about dusk in the evening, candles were lighted.'' 
Upon cross-examination the witness proceeded : 
" I first saw that paper when I read it to her. Mrs. Howell 
handed it to me to read, to the best of my recollection. It was 
deemed necessary to know what her wish was respecting her 
property. This was my only reason for reading it to her. I 
don't recollect any one requesting me to read it. It was deemed 
necessary by those interested in the will. Hoover was not 
present. I was acquainted with Mrs. Hoover ; I married her 
half sister. I do not know whether Mrs. Hoover could tvrite her 
own name. Maria Hoover is my wife's sister, and half sister 
to Mr. Hoover. I cannot tell how the mark was made. The 
pen was handed to her. She took hold of it. Mrs. Howell 
handed her the pen ; don't recollect whether Mrs. Howell held 
it or not. Mrs. Hoover was in a very weak state of mind — 
body I mean to say. She was not able to sit up. I read 
the pap«r. She was asked if she agreed to the statement 
of the will. She said that she did, and that it was her 
wish that Mr. Hoover should have all her property. These 
were probably the very words she said. The question might 
have been jput, * Do you wish Mr. Hoover to have all your 
property V She replied, that it was, or yes. I inserted Wil- 
liam Hoover's name as executor by Mrs. Hoover's authority. 
I don't recollect whether I asked her or not The name was 
written after the will was read to her, and after she had signed 
it. She made very few if any remarks, except what I have 
stated. When I went in she recognised me, and spoke. She 
said nothing about the paper until I read it to her. She was 
reclining in bed when she signed it; don't recollect where it 
was laid when she signed it; was either on coverlet, or Mrs. 
Howell held it. All she said, after she signed the paper, was, 
' that it was her wish that Mr. Hoover should have all the 
property. She said, after her name was put to it, that it had 
always been her wish that Mr. Hoover should" have all her 
property. She was sick six or eight weeks before her death." 
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The plaintiff then called Maria E. Hoover, the other sub- 
scribing witnessi who testified as follows. 

"That is my handwriting, (looking at the paper,) I was 
present when the paper w^s executed by Mrs. Hoover ; she 
signed the paper in her bed-room." 

Cross-examined. — ** We went into the room ; Mr. Schnecjc 
read the will to her, Schneck said, Do you perfectly under- 
stand what you are doing? she said, Yes, Mrs. Howell also 
asked her, after she took the paper in her hand and the pen, 
and commenced making the mark, and while making the 
mark, af(er having made the first (the crooked one) she was 
taken with a fit of coughing; she stopped naaking the mark; 
we-gave her some water in a tea-spoon ; she had nearly finish- 
ed, then Elizabeth Howell guided her hand ; one of us asked 
her, if she understood what she was doing, she said, * Perfectly, 
yes I do; I wish Mr. Hoover to have every thing.' That. was 
all she said. I don't recollect whether she said ' perfectly.' 
After this Mr. Schneck asked if he should pray, she said, * Yes.' 
She said, * Amen,' while he was praying, appeared very much 
engaged in prayer, and afterwards thanked him. I{ was in 
the room where she lay that I signed as a witness. She took 
the paper into her hand when she made the mark. I saw her 
^ make the mark, and cannot tell which mark she made first, I 

L think it was the crooked one. Mrs. Howell m.erely steadied 

h her wrist while coughing. This was after she had made one 

mark. We gave her a lea-spoonful of water twice while 
I making the mark. She also asked it to be read to her. She 

I was lying down ; when she sat up she threw up. There was 

;/, nothing said when Mrs. Howell guided her hand. Mrs. Howell 

Hj| nursed her ; she is Mr. Hoover's daughter. She had been sick 

'I , several days before the will was made ; she lived a week or 

.'r! ten days after. She had her senses perfectly all the time she 

was sick, except when under the influence of .morphine. She 
spoke of her family affairs to me every day ; she was wide 
awake when Mr. Schneck came, and said, * Good evening, Mr. 
Schneck ;' it was after tea." 
Much other testimony was then given on both sides; on the 
'^ one to show that Mrs. Hoover was incapable of making a will 
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by reason of mental infirmity through sickness, &c*, and that 
Mr. & Mrs. Hoover were not on good terms. On the other, 
to show that she was capable of making a will and lived on# 
good terms with her Rusband. 

Several exceptions were taken to the charge of the Court 
below, which were fully considered in the manuscript opinion 
of this Court. The single question of the construction of the 
6th section of the act of April 6, 1833, ** relating to last wills 
and testaments," is alone reported here. 

Mr. DicKBRsoir, for the plaintiff in error, (in relation to the 
matter here reported.) The act of April 8, 1833, is remedial. 
Sec. 6, requires that the will should ** be signed by the testa- 
trix at the end thereof, &c." Strieker v. Groves, 5 Wb. 392 ; 
10 W. 153; Cavett's Appeal, 8 W. & S. 21. 

Messrs. Iitqraham and J. P. Montgomery, for the defendant 
in error. So late as 1839, a mark, in the presence of wit- 
nesses, seems to have been sustained by the profession, and 
the opinion of this Court, Strieker v. Groves, 5 Wh. 397, in- 
stances a mark as the mode of authenticating a will by a tes- 
tator who could write, but whose hands were disabled, and so 
does Cavett's Appeal, 8 W. & S. 21 ; here the testatrix could 
not write, as well from ignorance as physical inability. The 
statute does not require that it shall be ** signed by the testa- 
tor's writing his name at the end thereof, or by expressly re- 
questing some one to do so for him if incapacitated by extremi- 
ty of sickness ;" the only requisite here is, that the will be in 
writing, and signed at the end by the testator, or some one 
for him. This signature maybe a mark or anything, for the pur- 
pose of authentication, which two witnesses can prove. " We 
subscribe," does not mean to write the name. Harrison v. 
Harrison ; Addy v. Grise, 8 Ves. Jun., 185, 504. 

Wills have be^n revoked by codicils signed with a mark, 
under a statute like ours. Fisher's Act, 1 Vict. c. 26, p. 49 ; 
Jackson v. Vandusen, 5 Johns. 144; Watson i?. Harrison, 5 
Harris & Johns. 480. 

VOL. vii. — 4, 
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BsLL, J. — The principal question presented by this record 
for adjudLcatidn,.is whether, on the trial of the cause below, the 
ilegal execution of the paper, averred to be the last will of 
Barbara Hoover, was duly proved 1 Considered independent- 
ly of the possibility which seems to be contemplated by the 
sixth section of the Act of 8th April, 1833, of a party being 
prevented, by the extremity of his last sickness, from either 
signing his last will or procuring another to do it for him, a 
contingency the present case does not offer for consideration ; 
the clear result of all the cases decided by this Court, within 
I the purview of that section, and particularly of Cavett's Appeal, 

I 8 W. & S. 21, and Barr v. Grobill, not yet reported, is, that 

J the proposed testator must sign the testamentary instrument, 

I by his own proper signature, if he be able to do so ; but if 

£ prevented from doing this by sickness, infirmity, or other in- 

I capacity, recourse is to be had to the alternative mode of 

'* authentication pointed out by the statute, to wit, signing the 

testator's name to the instrument, at the end thereof, by some 
person in his presence and by his express direction. To vali- 
date the latter mode of execution, two things must concur 
and both must be expressly established by the oaths of two 
} witnesses at least. First, that the party was Incompetent to 

I the task of affixing his own proper signature, and secondly, an 

»l express request emanating from him to some third person as 

i his substitute and amanuensis, complied with in his presence. 

i A "mark" made by the party proposing a testamentary dis- 

\i position, is insufficient in any case, and so is the name of such 

l| party written by another person, unless so written in accor- 

dance with the directions of the statute. It is true, that in 
J Strieker v. Groves, 5 Wh. 386, where the alleged will was not 

'* f signed or attested in any way, Mr. Justice Rogers, who de- 

livered the opinion of the Court, observed, " there was nothing 
to prevent him, (the alleged testator) from authenticating the 
J paper by his mark,*' and hence an argument is deduced that, 

.] according to this opinion of the Court, authentication by a 

"mark'* would in some cases be sufficient. But it is to be ob- 
served, that the remark is but a dictum which fell from the 
'[ learned Judge incidentally, not being called for by the point of 
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the case. It was made too, before this portion of our statute 
of wills was so fully considered as it has been since that • 

case was determined. It may be proper to say, in order that 
the question may be considered as definitely settled, that we 
all concur in the opinion now expressed on this point. The 
reasons for a rigid adherence to the directions of the sftitute, 
in this particular, are so fully and ably set forth in the cases 
alluded to, as to render any repetition of them here unneces- 
sary. The evils that have been experienced from admitting a 
latitudinarian construction of analogous laws, have been too 
severely felt to leave us at liberty to disregard the emphatic 
warning they address to every well informed legal mind 
against the indulgence of a similar spirit of judicial interpre- 
tation. 

In the present case it does not distinctly appear, from the 
evidence spread on our paper books, whether Barbara Hoover 
was sufficiently educated to write her name, or whether she 
was prevented from doing so by bodily disease and the de- 
bility consequejit upon it. But if either of these propositions 
had been established by the requisite proof, it is nowhere 
shown, that her name was written to the paper set up as her 
will, in her presence and in pursuance of an express request 
preferred by her to that effect. If she were of sufficient men- 
tal capacity to exercise the jvs disponendif and possessed 
enough of bodily vigour to affix her mark to the paper in ques- 
tion, it cannot be averred that she was incompetent to the 
effort of a request to some person to write her name for her 
and in her presence. The onus of showing both the inability 
to write, from whatever cause, and the consequent request to j* 

another, lies upon him who avers a testamentary disposition. 
But as neither the one nor the other was shown by the plain- 
tiff below, it follows, upon the principle indicated, the paper 
in dispute should not have been given to the jury as a last will 
duly executed according to the statute. For this reason the 
judgment must be reversed. 
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DEN IX DEM. VAN KLEEK v. O'HANLON. 
Cowri of Errors and Jppeals of JSTew Jersey, January 71 1846* 

(1«) In New Jersey, in case of the death of the owner intestate, and leaving no 
heirs capable of inheriting, lands escheat to the State. In such case the title vests 
in the State at the instant of the death of the former owner. 

(2.) In case of escheat, the Orphans^ Court has no jurisdiction under the act 
making lands liable to be sold for the payment of debts, (Act 1799, Rev. L. 430,} to 
order &em to be sold for the payment of the debts of the former owner. 

(3.) In action of ejectment by purchaser at administrator's sale, an inquisition 
taken pursuant to the act concerning escheats, is competent evidence, though not 
conclusive, to establish the death of the former owner intestate, and without heirs, al- 
though no judgment has been entered thereon. 

(4.) Sembie, that the order of sale of Orphans' Court, cannot be impeached col- 
ktenUly for want of form. 

Error to the Supreme Court. This cause was an ejectment 
brought by the plaintiff in error, in the Bergen county Circuit 
Court, for lands in that county. The cause was tried upon the 
general issue, and verdict and judgment for the plaintiff. At 
the trial, a bill of exceptions was sealed, and on error to the 
Supreme Court, the judgment of the Circuit Court was reversed. 
The plaintiff in ejectment thereupon sued out a writ of error, 
and removed the judgment and proceedings of the Supreme 
Court into this Court. 

The facts of the case are sufficienty stated in the report of 
the decision in the Supreme Court, 1 Spenc. R. 32, and need 
not be here repeated. The cause was argued, January term, 
1846, by A^O. Zabriskie and P. D. Vroom, for plaintiff in error, 
and W. Halsticad and E. B. D. OoDBjir, for defendant.^ 

Three points were raised. 1. Whether the judge was cor- 
, r^ct in his cTiarge to the jury, that the decree of the Orphans' 
C<^urt was valid while unreversed, and could not be treated as 
a nullity. 2. Was the inquisition of escheat competent and 
legal evidence. 3. The right of the administrator to apply 
for sale of escheated lands in order to pay debts of decedent. 

* The Chancellor having been concerned as counsel in the cause, and Horn- 
blower, C. J., and Nevins and Whitehead, J. J. having expressed opinions in the 
Court below, did not sit on the argument 
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Carpeitter, J. — This cause has been argued by counsel wiih 
great earnestness and ability, and my mind has not been with- 
out doubt on the main question presented for the consideration 
of the Court. The inability of Justice Randolph from indis- 
position to attend in Court at the last term, necessarily con- 
tinued the cause until the present With this, opportunity for 
examination and reflection, I have come to the conclusion that 
the judgment of the Supreme Court ought to be affirmed. 

I aay nothing of the point made by the counsel of the de- 
fendant in error, as to the supposed errors and irregularities in 
the proceedings and decree of the Orphans' Court The court 
on the argument, relieved the counsel of the plaintiff* on the re- 
ply from that point, and I think with perfect propriety. We 
could not, on the ground stated, treat the decree of the Orphans' 
Court as a nullity. The main point which we are called upon 
to decide is, whether, in New Jersey, when lands have escheated 
to the State, the Orphans' Court has jurisdiction or authority 
to order them to be sold for the payment of the debts of the 
former owner. If relevant, I do not doubt the competency of 
the inquisition; but whether relevant or irrelevant, depends 
upon the main point in the cause which I have just stated. 

It may be assumed, indeed it cannot be questioned, that lands 
may escheat in New Jersey, in case of the death of a former 
owner intestate, and leaving no heirs capable ,of inheriting. It 
is a right on the part of the State which has been asserted by 
the legislature, and enactments are on the statute book to 
regulate and enforce it. In such case eo instantly and before 
office found the title to the lands escheated vests in the State. 
The title being so vested in the State, can it be divested by 
the authority of the Oi^phans' Court decreeing a sale in order 
to pay the debts of the former owner? 

It is not a question whether those debts ought to be paid 
from the proceeds of the lands. It is not to be presumed that 
the State would hold lands escheated, without doing justice to 
the creditors of the deceased and former owner. But the sale 
of the lands of a decedent for the payment of his debts, de- 
pending entirely upon statutory authority, the sole question now 
is, whether the case under consideration comes within the ex- 
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isting provisions of the law on the subject. If liable to be sold, 
it must be under the authority of some stalute. The authority 
is supposed by the counsel of the plaintiff in error, to be found 
in the '* act making lands liable to be sold for the payment of 
debts," IS Feb, 1790^ §11*, 24 ; and in relation to ivhich subject 
there are also some subsequent enactnnents. The difficulty 
which I find as to bringing the case within the provisions of 
these enactments is, that the state is not named. It is a general 
rule of ancient and well settled authority, that the sovereign 
power, (in England represented by the king,) is not restrained 
of a previous right by the general words of a statute. The 
rule in England is, that the king is not bound by any statute 
which may tend to restrain any right, titfe, or interest belong- 
ing to the crown, unless it extend to him by express words or 
by necessary implication. The most general words that can 
be devised affect him not the least i but the rule is subject to 
certain exceptions, as in the case of statutes against wrongs to 
prevent frauds; statutes for the advancement of religion, 
learning, &c., 1 K C, 261; 1 Kent's Com., 460,' Com, Dig, 
Parliament, R- 8 ; 5 Co, 14. 

It is a rule w^hich baa been adopted and recognized in this 
country as applicable to our institutions. It is a rule not 
founded on royal prerogative, buton principles of public policy; 
— that the Slate should not suffer from the negligence of its offi- 
cers and servants. Thus, under this principle, the king, or in 
this country the Slate, is not bound by the statutes of limitation. 
The maxim is, nullum tempus occurrit regi. Broom's Legal 
Maxims, 27, (Law Lib.) The People v. Gilbert, 18 John, 237 ; 
Stoughton V- Baker, 4 Mass, 532, 528, 

It is said in a case cited, that the reason for applying the 
maxim in a representative government, when the people act 
only through the delegated power of their agents, is equally 
cogent as in a kingly government- The rule stands on the 
same ground of expediency and public conveniency. By the 
13th section of the" Act for the limitation of actions," Rev, 
L, 412, no person shall be sued or impleaded hy the State of 
New Jersey, for any lands, &^c,, or for the rents and profits 
thereof, but within twenty years after the right, title, or cause 
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of action has accrued to the State. This enactment was only 
rendered necessary because the State was not bound by the 
general words in the preceding sections of the same statute. 

The general rule will scarcely be disputed ; but it is said 
that this statute is one for the prevention of wrong; and that 
therefore, the State is impliedly bound. The exception as. 
stated in some of the authorities, is exceedingly vagu.e, opens 
the door to great latitude of construction, and would leave the 
rights of the State very unsettled in such matters. It is, how- 
ever, stated in this manner, by the learned commentator on 
the laws of England, and so far as my researches enable me 
to judge, with correctness and precision. ** Yet when an act 
of parliament is expressly made for the preservation of public 
rights and the suppression of public wrongs, and does not in- 
terfere with the established rights of the crown, it is is said to 
be binding as well upon the king as upon the subject," 1 B. C. 
262. I apprehend this is not such a case of public wrong as 
will bring the State within the general words of the statute. 
In the first place, the statute is one passed for the protection of 
private, individual rights, and in all its phraseology applies but 
to private rights. In the next place, it is not to be supposed 
that the State would act unjustly, and the supposition cannot 
be made in order to find a reason for binding her by the pro- 
visions of a statute in which she is not named. The title of 
land having vested in the estate by escheat, it is certainly 
right and proper that the debts of the decedent, if other means 
do not exist, should be satisfied by resort to the land. The 
State would doubtless so appropriate it, either by general en- 
actment, or by some special provision to meet such a case. 
In point of fact, as I take it, thi^ seems to be one of those 
cases to which the rule strictly defined especially applies. Itisone 
of those cases where the property and peculiar privileges of the 
State are to be affected. ^* When a statute is general, and thereby 
any prerogative, right, title, or interest, is divested or taken 
from the king, in such case the king shall not be bound, un- 
less the statute is made by express words to extend to him.*' 
Bac. Abf. tit. " Prerogative," (E. 5 ;) The case of Magdalen 
College, 11 Co. 666, 746. The fee of the escheated lands 
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having vested in the State, it is sought to divest her title by 
means of this statute, in which she is neither named expressly, 
nor included by equivalent words. 

'The discussion has already somewhat anticipated the ques- 
tion, whether the State, in this case, is bound or included by 
necessary implication. The statute, in the first place, in 
general words, directs, that when any executor or adminis- 
trator shall discover or believe that the personal estate of his 
testator or intestate is insufficient to pay his debts, it shall be 
bis duty, as soon as may be, to apply &c., and request the aid 
of the Orphans' Court in the premises, &c.. Act 1799, §18, 
Elm. D., 489. Does any intention appear on the face of the 
statute in the directions under which a sale of land is to be ob- 
tained, to include the case of escheated lands and to divest the 
title of the State? I admit that if such intention does appear by 
necessary, or as the rule is sometimes expressed, by reasonable 
implication, that in such case, without express words, the 
Orphans* Court has authority to decree a sale. I have care, 
fully examined the language of the statute, and it does appear 
to me that the phraseology throughout excludes the idea. To 
me it seems evident, that a sale of lands in the hands of the 
State under these proceedings, was ndt contemplated by the 
legislature in passing these laws. All persons interested are 
to have notice of the application to the Orphans' Court, — a 
phrase which will not apply to the State. In Regina v. Tuchin, 
2 Lord Raym., 1066, S. C. 1 Salk. 51, it was held, that the crown 
was not included in a statute by the name of party. No provision 
] is made in this statute or in any other, for the protection of 

^ the rights of the State in the lands supposed to be subject to 

■j the order of sale. There is no one charged by the law with 

1 the duty of looking after those interests and of seeing that 

•• they are not wantonly and fraudulently disregarded and de- 

stroyed. Persons interested, heirs and devisees, are to be duly 
; notified of the proceedings, and their rights are protected; but 

how are the interests of the State guarded? If surplus, 
to whom paid ? What officer of the State is required to call 
the administrator to an account? I but allude to thS statute 
in this point of view, which has been enlarged upon by the 
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Cbief Jiistio^inikis opisidn-ddiveifedliii the Court foelow.; and 
I will simply add that vhahthe cbopireyaDce is maxfa' judder the 
decreeofthe Orphans* Coiarty. it lis. tke estate which the heir 
or devisee bad m. lherf>reiittses,; at^the tima of makiBg tho oider, 
that iscenvejred. So fiat ihmf from the peculiar phraseology 
of tfaese^enactinents^bupgingt by implication the e%ot of th^ 
general wbrds^ and showing any intention to affect lands in the 
bandit of the Sliale^'the effect^ in my judgment, is the«reverse. 
The evident scope < and design of tbb statute, is manifestly to 
make lands in this hands of tbe :beir or devisee, subject to the 
payment of the ddyts of tbe decedent, leaving such lands as 
might escheat unaffeoted, and their case to be provided for, 
if provision should become necessary, by future, general, or 
speciial legislation. The object of this legislation has been to 
secure the Irights of honeist creditors, consistently with the 
rights of heirsi and devisees; but it has also been to secure the 
rights of such creditors : against heirs and. devisees and not 
against the State itself. 

Great stress has been laid upon the supposed design of the 
legislature in ithe successive- enaciti^nts in regard to making 
lands liable to the payment of debts, and great consideration 
is undoubtedly due to the general scope of this legislation. 
The mischief, the old law and the remedy, are doubtless to 
be considered in the construction of all remedial statutes^ 
But the supposed general intention of the legislature is to be 
considered in due subservience ta the actual language used, and 
the language is hot to bo strained to support such supposed inten- 
tioQi A late English decision on a somewhat analogous statute, 
deserves to be noticed in this connection. The statute, 3 W. & 
M. c. 14, (in part re-endcted in this State,) in its preamble re- 
cites, that it is not just that by tbe practice of any debtori^ 
their creditors should be defrauded of tberr just debts, but that 
nev^theless, it has often happened that persons having by 
bonds or other speciaUtiesi, bound themselves or their heirs, 
have died seised in fee of lands, atid bfeive by theiir wills, in 
fraud of. their creditors, devised thehr lands in such manner 
as that their creditors have 1<M their debts. The second net^^ 
tion for remedying this evil, then enacts, that all wills of lands 
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whereof any person shall die seized in fee simple, Bhall be 
deemed {only as against such creditors) to be fraudulent and 
void. The third then proceeds to enact, that in case of such 
devises, the creditor shall and may maintain his action of debt 
against the Aetr and devisee joinMy. No provision is made for 
the case of a devisor dying without an heir ; but in the case 
cited it was earnestly argued, that such a case was manifestly 
within the mischief intended to be remedied, and that the Court 
would construe the third section, so as to give an effectual 
remedy ; and that an action of debt on the statute, should be 
sustaiued against the devisee alone. It was urged, that the 
meaning simply was, that when there is an heir he must be 
joined ; but that when no heir, the devisee may be sued alone. 
That otherwise, the operation of the second section would be 
much narrowed ; and that the statute was passed to prevent 
creditors from being defrauded of their debts, and ought, there- 
fore, to be liberally construed. But notwithstanding the force 
of this reasoning, and the obvious general intention of the 
legislature, the Court held, that it could not extend the remedy 
beyond that provided, and the general scope of the statute was 
restrained by a deficiency in the details- Hunting v. Sheldrake, 
9 Mees, & WelsK 256. 

So in the present instance, however desirable it may be to 
secure the rights of creditors, in the case of escheated lands by 
general legislation, and not oblige the creditors to rely on the 
mere sense of justice in the legislature of the State, yet the 
language of the statute to which we are referred is inapplicable- 
The statute does not, by its general words, bind the State, and 
its particular phraseology excludes implication. It is a casus 
omissusr which cannot be supplied by the construction of this 
Court ; to' do so would be to make laws, not to construe them, 

I have not referred to the acts of 1825 and of 1837, by 
which a sort of qualified Hen is created on the lands of a de- 
ceased debtor, making them liable to be sold by proceedings 
in the Orphans'^ Court, notwithstanding alienation by the heir 
or devisee, if the order be obtained within one year from the 
death of the decedent. These statutes do not alter or affect 
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the case m the point of view in whieh I have considered it. 
Under the best consideration which I have been enabled to 
give to this case, I am of the opinion that the judgment of the 
Supreme Court shoald be afirmtd. ^ 



COMMONWEALTH Ot* PENNSYLVANIA v. JOHK CLELL ANS, st ai. 
Quarier Sesnons ofCwmherland County , AugmU 1347. 

(1.) The oonstitotionality of tfa^ law of Cpngrtas of the 12th February, 1793, in 
relation to '< fugitives from justice and persons held to labour/' having been affirmed 
hy the Courts of Massachusetts, New Toik and Pennsylvaiiia, and €onclusiv«ly settled 
by the Supreme Courtof tiie UniM States, is to be regarded as the paramount law of 
the land, and binding upon every one until altered or modified by the same pow^r 
w)»ch enaoHed it. 

(2.) By the constitution, the laws of CongretBs are made the Supreme law of each 
State, and all judiaal officers of a State are bound to obey them, and all State 
laws in, convict with the constitutioB or a law of Congress are void. 

(3.) Justices of the peace are magistrates vrithin the meaning of the act of Con- ' 
gress and are bound to obey the laws of the United States. 

(4.) As a general principle, Congress bei no right to impose duties on State 
officers, but the case of fugitive slaves under art 4, Sec. 3, of the constitution of the 
United States, constitutte im exception to this rule. * , 

(5.) The owner of a slave may seite and recapture him in ai^y part of the Union, 
whenever he can do so, without a breach of the peace or any illegal violence. 

V 

Three slaves, th^ property of Jasoes H. Kennedy and Jacob 
Hollingsworthy of the $tate of Maryland, had escaped into this 
county, where they \?ere pnrsbed by their owner and an agent, 
and were . lawftdly arrfested: by them. While in their posses- 
sion, an attempt on the part of several persons to rescue the 
slaves caused a ri<>t, during v^hich, sotne of the negroes es- 
caped. 

All the persons who were known to luivebeen implicated* were 
indicted fbr riot. 

The indictment bontajoed three counts, the fr.^ charging 
ihem with ri6t simply. The ^(scpTidcdunt sets forth in sub- 
stance tbe> statement m:ade abov^y'and the thkd count charged 
the same defendants with riot and assault and battery, upUn 
James H. Kenfiedy and John Black* 

The charjge of the Court on the secqnd count, ia alone .re- 
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ported faete« the firist'porat'being upon the teohniokl question of 
riofty and the third c»i6 of mere faot ' 

Hepburn, J. — The second couat in *tlis indiiotmehtv aa you 
have seen, lays the offence as being committed under peculiar 
circumstances, and for a particular object, which raises ques- 
tions important to the parties immediately concerned, and in- 
teresting to the community generally. From the discussion of 
them at the bar, a^d, grounds there Assumed, it is essential to a 
proper disposition of this case that the legal and constitutional 
rights s^ forth to the bUl, and allied to. hdire been i^io}ated, 
should be properly understood. — In addition to which, bur 
position as a county, jn the vicinity of a State whose policy in 
reference to slavery is wholly different from that of Pennsyl- 
vania, requires that the rights of citizens of Maryland to their 
slaves escaping to Pennsylvania, and our own duties and 
privileges under the Constitution and laws of the General 
Government, as well as tho^^^ of this State, should be known 
and respected. 

If the slave owner has rights guaranteed to him, by the very 
bond which confederated these States, and those rights thus 
secured are beyond the r^ach of aft State legislation, we and 
they should know it, in order that all collision upon a subject 
BO deBcate may be {^evented. Previoody to directing j^our 
attention to the evidence alleged to implieate these defendants, 
or showing the position of either of them in regard tO' the 
rotes of law as I have already stated them, it becomes impc»'- 
tanton this count in the indictmtatto kaoW precisely what 
those rights were^ which are there alleged to>faave been inva- 
ded. In any remarks which I may make upon this subject, I 
do not wish to be understood as a.dvocating the system of 
slavery, as it now exists in the southern States^ In the lan- 
guage of another, *• believing that it is injartous to the States in 
which it prevails, and that it has proved an incUbtis upon' their 
advancement in wealth and prosperity^ we are no' advocates 
of the institution, but at the same thsie we tkink that on this 
subject, the citizens of those Slates are to be left to judge f<M- 
tbemselves of the propriety of its continuance^ or its abolition.^ 
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^ Our binfincfss in ttei|brd9^nt*ii»tt«c^,rii3 noti^ltfa ibdr ioatitu^ 
^m, but vAth the tigttts of their citizens, aM in all sach t^agM 
it is itnfportanl thatUhere trhottM be no rafeapprebensibn of 
them, eilheir oii their part; or • en ours. ^ Consequences stich a6 
heive followed; stnd may yet follow' the^ soeike of the 2d June, 
ISO vividly portrdyed- to u& by many of the- witnesses during 
this trial, admonisb m M, that the line of legal right eannot be 
too distincstly marked to prevent a recurrence. 

The colonial histiiry of this country shows, that at an early 
period slavery was recognizedin all the provinces, and a con- 
ventional arrangemeht existed, by which the owner of a fugi- 
tive slave might reclaim him wherever found. Before the for- 
mation of the (institution t>f the United Stdte^, however, pub- 
lic opinion in a portion of the country materially changed in 
regard to it> sO that no aid wa» fomished to the master in 
many of the provinces to reclaim his fugitive, and in others he 
met with open resistance. And, as is said by Judge Story, in 
his eommedtaries on the constitotion, page '677-*-** thece being 
. no proviaiion under the Confederation by which the owner 
might reclaim his fugitive slafve whb should have escaped into 
other States whe^e slavery was not tolerated, the want of such 
a provision was 'felt by the slave-holding States as a serious 
Inconveniencd/ and led to the introduction into the constitution 
of the United Statee, of this clause : 

«* * No person held to service or labour in one State, under 
the laws thereoj^, escapmg into another, shall, in -consequence 
of any law or- regullation therein, be discharged from such 
aervice or labour, but shaH be delivered up, on claim of the 
|)arty to whom subh service or labour taty be dUe."*— Const, 
of the U.fiL Art. 4, sect 8. ■ ' 

This provision gave to the BlavC'^bolding States a right 
which they »did not before possess, and enables; the owner to 
Tecoirer his islave in; whatever part of the United States he may 
►find bink Buty it ik obvious from the reading of this clause \n 
-the constitution, that legiiilaftion' on the subject was necessary, 
toprovide'for casfes whw^ the power to recapture was out of 
the question. And a difficulty arising betwkt the Executives 
of the Slalesi of Pennsylvania liridTifginia on the question of 
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delivering fugitives from jastace/ under the imtnedifitely ipre^ * 
<2eding clause in the ccHistitution to that which I have read» 
which is^ Art. 4, sect 2,^— •''^a fiersoii charged in a«y State 
with treason* felony, or other crime, who shall flee from jufi- . 
tiqe, and be found in another State, shall, on demand of the 
executive authority of the State froin which be fled, bo der 
livered up, to, be removed to the State having jurisdiction of 
the crime;" the President pf the United States brought the 
subject before Congress, and the result was, their passing the 
law of the }2th February, 1793. That law is as follows : 
. (Sec. 1, relates to fugitives from justice.) 

"Sec. S.'^When a person held to labour in, any of the 
United States, or in either of the territories on the northwest 
or south of the river Ohio, under the laws thereof shall escape 
into any other of the said States or territory, the person to 
whom. such labour or service n^ay be due, his agent or attor^ 
ney, is hereby empowered to seize or arrest such fugitive 
from labour, and to take him or her before, any judge of the cir* 
quit or district courts of the United States, residing or being 
within the State, or before any magistrate of a county^ city, 
or town corporate, wherein such seizure or arrest shall be 
made, and upoQ proof, to the satisfaction, of such judge or 
inagistrate, either by oral te^^timoniy jot affidavit taken before 
and certified by a magistrate of any such State or territory 
that the person sp seized or arreted, doth, under the laws of 
the State or territory ,from which ;he or she fled, owe service 
or labour to the person claiming him or her, it shc(U.be the 
duty of suqh judge or magistrate to give a certifijDate thereof 
.to such clfi^imant, his agpnt or attorney,, which shall be suffi- 
cient warrant for removing the said fugitive from labour- to the 
State or .territory from whicfh he or ^he .fled.'! 
. This law, yoiji will observe, embracea the two classes of 
fugitives from justice and from labour provided for in. the 
j clauses of the cortstitiition to which I. have referred you.* 

And in reference to fugitives from justice, designates the Ex- 
ecutives of the difierent States as the persons jupon whom the 
demand should be made, and jthe mode and proofs in and upon 
whM^h it should be made, and as is ; said by .Judge Story, in 
the case of Prigg v. Commonwealth, 16 Peters, 589 : 



QUAB^BR'ssssnmft OF coaintXAziD covmr. . 39 

^ From that time down to the present hour not a doubt has 
been breathed upon the constitutionality of this part of the act; 
and every Executive in the Union has constantly acted upon 
and admitted its validity. Yet the right and the duty are de- 
pendent, as to their mode of execution, solely on the act of 
Congress; and but for that, they would remain a nominal 
right and passive duty, the execution of which being intrusted 
to and required of no one in particular, all persons might be at 
liberty to disregard it. This very acquiescence, under such 
circumstances, of the highest state functionaries, is a most de- 
cisive proof of the universality of the opinion that the act is 
founded in a just construction of the constitution, independent 
of the vast influence which it ought to have as a cotempora- 
neous exposition of the provisions by those who were its im- 
mediate framers, or intimately connected with its adoption. 
The same uniformity of acquiescence in the validity of the act 
of 1793, upon the other part of the subject matter, that of 
fugitive slaves, has prevailed throughout the whole Union un- 
til a comparatively recent period. — Nay, being from its nature 
and character more readily susceptible of being brought into 
controversy, in courts of justice, than the former, and of en- 
listing in opposition to it the feelings, and it may be the preju- 
dices of some portions of the non<>slave-holding States, it has 
naturally been brought upder adjudication in several States in 
the Union, and particularly in Massachusetts, New York, and 
Pennsylvania, and on all these occasions its validity has been 
affirmed. Wright v. Deacon, 5 Ser. & Rawle, 62 ; Glen v. 
Hodges, 9 Johnston, B., 67; Jack v. Martin, 12 Wend., 311^ 
S.C. 12 Wend., 507; and Com. v. Griffin, 2 Pick. R. 11;— 
are directly in point. So far as the Judges of the Courts of 
the United States have been called upon to enforce it, and to 
grant the certificate required by it, it is believed that it has 
been uniformly recognized as a binding and valid law, and as 
imposing a constitutional duty. Under such circumstances, 
if the question were one of doubtful construction, such long ac- 
quiescence in it, such cotemporaneous expositions of it, and 
extensive and uniform recognition of its validity, would, 
in our judgment, entitle the question to be considered, at r^t: 



ualess indeed^ the mfei-pretation of the eototUation is to d^ de- 
li rered over, to intermioabter doubt throughpuVthe whole pro-^ 
gre$s of legislatiai^ and of natioaal £rpeiratiohs«-H-'G6i)graB8t' tho 
Executive, cuhI the Judiciary, have, upon .various oceA»(ins» 
acted .upon this as a sound aiul: reasoi&ble doctrine. -, We bohl 
the actio be. clearly constHutiobal in allitis leading; prcMrji^oBfi^- 
and indeed^ with the exception of tliat psirt which confers 
authority upon State magistrates^ jto be free from r^easdnable 
doubt ttud difficulty upon the grounds already stated." 

The constitutionality of this law, embitaciag both the classes) 
of fugitives, being definitely settled, and so far aa appltcaUe^ to 
those from labour, by the Supreme Courts of .Ma^saJchuBettSy: 
New York, Pennsylvania, and lastly and conclusivdy by the. 
Supreuie Court of the United Spates, in. the case to which I 
have referred ; it is therefore the paramoiuit law.of the land, 
susceptible of no private, interpolation, confined to > no part of 
the country in its operation, but c^eratiog- over onr^wl^te 
territory, and to. be regarded ua^l. altered -or tnodifii^d by the 
same, power which enacted it, asbindinguponi every one under 
our general gQvernlment. To protect tte: righta thus ac<]piiced»: 
every necessary provisionL has bec»i incorponated io the coiiati-> 
totion of the United. States. 

In article 6, Sect. 2, of the constitution .of the lUnited Stales^ 
it is declared, that*^^ This constitution, and the . laws !of the 
United States which shall he made in pursuance thereof, and 
all treaties thade^ or which shall be: maide, under .the authority 
of the United States, shall be the supreme law of the land^ and 
the Judges in eVery State shall be bound thereby, any thing iii 
the (^dnstituticn or laws of. any State 'to the contrary notwith- 
standing.'* 

' In Sec. 3, of the same article, it says that — '* The senators 
and representatives before mentioned, and the -members of the 
several state legislatures, and all Executive and' judicial' €§1^ 
cers, both of the United States and of the ieveral StaUSj ^n[\ 
be bound by oath, or affirmation, to support this constitution.'' 
!* These provisions in the constitution, secure to the law of 

I Congress the position of supreme law of this State, as well as 

ji of the. whole Union, which every^qfilcer namedin these sections 

\ 
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is bound by the solemn obligation of an oath to regard, and 
which every citizen is bound to respect. All State laws, there- 
fore, in conflict with this law of Congress, or of ihe constitu- 
tion, we are bound, under the oaths which we have taken, to 
say lo you, are void. They are of no binding operation upon 
you, nor upon us. 

The law of Congress then, under which the first proceeding 
was had toward asserting a claim to those slaves, and which 
seems to have been the first step which led to the subsequent 
riot, designates " any magistrate of a county, city, or town 
corporate, wherein such seizure or arrest shall have been 
niade," as one of the persons before whom the slave shall be 
taken ; and on hearing the proof, if satisfied the fugitive owes 
the service claimed^ directs that he " give a certificate thereof, 
to such claimant, his agent or attorney, which shall be suffi- 
cient warrant for removing the fugltivefrom labour to the State 
or territory from which he or she fled," 

And shall a justice of the peace, who is a magistrate and a 
judicial officer, not act? We have seen that the constitution 
and laws of the United States, which he swears to support be- 
fore he enters upon the duties of his office, require that be 
sha!L Can it be seriously urged, that Congress have the 
power to direct the Executive of a State, as to how and when 
he shall perform a specific constitutional duty, and have no 
such power in reference lo a subordinate magistrate, equally 
within the letter and spirit of the constitutional provision in 
regard to a subject, alike within their control? I cannot say 
so; and upon this particular subject the remarks of Judge 
McLean, of the Supreme Court of the United States, are to my 
mind clear and convincing. See 10th Peters, 664, 6G6. 

[Judge Hepburn here read to the jury, a part of the remarks 
of Judge McLean, in which, admitting as a general princi- 
ple that Congress has no power to impose duties upon State 
officers, or regulate the jurisdiction of State tribunals, he de- 
clares that the act of Congress of February, 1793, in relation 
to fugitives from labour, constitutes an exception*] 

The right of owners to assert fheir claims to fugitive slaves, 
and the duty of magistrates to act as required by the law of 
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Congress, being established, we approach the facts of this case 
for the purpose of determining the position of these respective 
parties as connected with the averments in the second count 
of this indictment. From the evidence, whi^h. is uncontra- 
dicted, three slaves, two females and one male, escaped from 
their owners, Mr. Kennedy, and Mr. Hollingsworth into this 
county. They were pursued by Mr. Kennedy, apd the son of 
Mr. Hollingsworth--arrested in this town — carried before Mr. 
Justice Smith, who heard the claimants, and gave them the 
xiertificate required by the law of Congress. At the same time 
and at the request of the claimants, a conunitment was made 
out against these slaves, and they were given under it into the 
custody of Sheriff Hoffer. Against hrm a writ of habeas cor^ 
pus was sued out^-heard before me, and the act of Congress 
making no provision for such commitment, they were dis- 
charged from his custody, and of course fell back into the custo- 
dy of their owners under the certificate which had been granted 
them by Justice Smith. These slaves then, agreeably to the 
laws of the land, binding upon every individual composing a 
portion of this community, were legally in the custody of their 
owners in a mode designated by the only law they or we are 
bound to regard — ^I mean the law of Congress. 

The right of recapture in this instance was not asserted by 
the claimants. In reference to which, Judge Story, in delivering 
the opinion of the Supreme Court of the United Stales in Prigg 
V. Com., 16lhPeters, 6 13, declares the law to be, that the owner 
of a slave may seize and repossess himself of such slave in 
whatever part of the United States he may happen to find 
him, as he may retake a wife or child, or goods and chattels 
personal. 

This right, I before told you, was not in this instance assert- 
ed, further than to take the slaves before the justice as directed 
by the act of 1793. 

These slaves then, before the riot commenced, agreeably to 
the whole evidence in the cause, were in the peaceable possess- 
ion of their owner, or his agent, and being there they had a 
right to defend that possession, with all the force necessary to 
its protection. 
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The law gives to the owner of a slave every right, and con- 
fers upon him all the power that is requisite to his defence, as 
fully and amply as it invests you with them, to protect your- 
self in any property of which you may be in the lawful and 
peaceable possession- It knows no ditFerence, and so long as 
slaves are regarded as property under the constitution and 
laws of the United States, we too, are so bound to regard 
thtim. 



MCNEILL V, WILLUMS. 
Fice Chancellor Knight Bruce* s Court 

In cases of contested copjriglit, the Court is dl9|ioHed rather to restrict than in- 
crease the number of casesa in whEch it jnterfarea hy injunction before the establish- 
ment of the legal title, and it will ^ve great weight to the eonisicleration of the ques- 
tionSf which side is more hkelj to su£[^r hy an erroneous or htuaty judgment^ and 
the prejudicial effect the injunction m&j huve on the trial of the action. 

The motion for an injunction in this case was heard on the 
14th and 21st December, 1846, and was now renewed. The 
motion was to restrain John Williams and W, E, Rust, pub- 
lishers, and M» E. G. Hughes and W. X Hughes, from selling 
or disposing of a book, entitled, " Comprehensive Tables for 
the Calculation of Earthwork as connected with Railways, 
Canals, Docks, Harbours, &c.," being the work published by 
John Williams & Co., and to restrain them from priming, pub- 
Hshing, selling, or disposing of any other book, publication, or 
work containing any calculations, arithmetical results, or 
figures copied or taken from the work of Sir J. M*Neill, the 
plainlifT, entitled "Tables for calculating the Cubic Quantity of 
Earthwork in the Cuttings and Embankments of Canals, Rail- 
ways, and Turnpike-roads." 

BAGOff and Renshaw, for the plaintiffs, cited Wilkins v. 
Aiken, 17 Ves. 422 ; Matthewson v. Stockdale, 12 Yes. 270. 

Teed and Ncvissofr, contra, cited Spottiswoodie v. Clark, 
10 Jur, 1043. 

Knigut BaucE, V, C, — Will thedefendant*s counsel consent, 
in case it shall be established that there has been an invasion 
of Sir John McNeill's copyright, that the damages shall be as- 
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certained in this court, add are they willing to facilitate legal 
proceedings ? Teed, on behalf of the defendants, assented. 

Knight Bruce, V. C. — ^Of late years the tendency or incli* 
nation of the Court of Chancery has, I think, been, and proper- 
ly been, rather to restrict and to diminish, than to extend or 
increase, the class or number of cases in which it interferes by 
injunction in cases of contested copyright before the establish- 
ment of the legal title ; the Court has, of late years especially, 
given great weight to the consideration of the question, which 
of the two parties to the dispute is more likely to suffer by an 
erroneous or hasty judgment of an interlocutory nature against 
them ; and to the consideration also of the very possible, if not 
probable, effect which an injunction may have to the defen- 
dant's prejudice' in an action. I agree that there ought to be 
none. I have in this case to weigh, on the one hand, the 
suspicious nature of the defendant's case, for suspicious, I con- 
fess, upon the present materials, it appears to me to be, and the 
probable mischief from not interfering at present in his favour, 
if he should ultimately prove to be right ; and, on the other 
hand, the possibility, — the rational possibility — for I am unable 
to bring myself to deny the rat'ional possibility — that the plain- 
tiff may be right. I have also to consider the mischief general- 
ly that may be done by interfering in this stage of the cause if 
the defendants shall ultimately appear to be right ; including 
particularly the possible prejudice which may be created 
against them in an action by the existence of an injunction. 
Upon the whole, I think the ends of justice in this case will be 
better answered by abstaining from granting the injunction at 
present ; the defendants continuing to keep the account which 
they have already undertaken to continue, and giving that un- 
dertaking which the defendant's counsel have consented to give 
with respect to damages, in case the infringement is proved 
and the plaintiffs title is established, and facilitating proceed- 
ings at law in any reasonable way the plaintiff in equity may 
require. The motion may stand over, with leave to the plain- 
tiff to bring such action as he may be advised, the action to be 
brought only against the defendants, Messrs* Williams & Rust» 
the booksellers* 
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DUELLING- 

Thr whole Bubjectof the duello h^s lately, by a singular coincidence, been. 
brought fully liefore the courts bath in England and France. And in both conn* 
tries, this conclusion eeejns to be arrived at, although by different roads, 
that he who killa his adversary in a duel fairly, or without circnmstancea 
of atrocity accompanying hia conduct, m not to be punished as a murderer. 
In England a duet of a most unfortunate character, originating" in some fool- 
ish ** quarrel about a horse," takes place between two brothers in-law, 
Lieut. Munro and Col, Fawcet, in which the challenged party is kilted, 
and the challenger, after being- a fugitive for four years, returns and gives 
himself up to justice, is tried and convicted, the jury scaree leaving the 
box. We read the evidence carefulIy^ j the jury could not have done other- 
wise, as not one single really mitigating circumstance was in evidence, and 
this not because it would have been irrelevant, as much that was intended to 
be mitigating was given. The word guilty of murder seems, however, 
Bcarcely to have been uttered, before the sympathies of the whdle commu- 
nity hurst forth in his favouFi The judge from the bench tellit him that the 
verdict is recorded, but the *^ sentence cannot be carried into effecC* A 
leading London Journal, Bell's Weekly Messenger, commenting upon t?ie 
case says, " but ev *y one feek that tbe execution of Lieut Munro would 
more properly deserve the name of murder, tlian the offence he has unfor- 
tunately committed*" And then, afler the usual amount of censure upon 
duelling in ihe abstract, which, after what has just been quoted, becomes 
mere twaddle, hopes that the afflicted Lieut. Munro will get a **freQ 
pardon." By the laws of Englan<l,^^A^e boasted common taw, — he 
who kills another in a prem^itatS duel commits murder. Lieut Munro 
did this ; he sent the challenge to Col. Fawcet, for what good cause no wil^ 
nesa shows, nor under the law is it material ; went out and killed him \ and 
that too with the seeming conviction upon his mind that his fire would not 
be returned, for he calls to his second afler having fired hlmsell^ " Did you 
see il T he covered me as dead as possible ; he intended to shoot me,*' — to 
which tJie dying Fawcet answers, "No, I did not, I never intended to fire." 
This certainly does not look well for Munro. Indeed all the circumstances 
attending the duel as far as tliey appear in the public reports, convey no 
impression that Munro was one of those unfortunate men who are forced to 
fight or lose their social positions, or that he was uncontrollably excited by 
grievous wrongs. The' utmost that can be said for him is, that every thing 
was fairly conducted \ and the sympathy in his behalf can only be ascribed 
to the different light in which men view tlie dueltist and the assassin, a 
sympathy which, whether proper or not, has ever saved the duellist from 
the scaflold. 

In March, 1845, a duel was fougiit in the Bois de Bologne, between two 
rival editors who had quarreled. M. Beauvallon, the challenger, killed his 
adveTsary, M. Dujarier, at the first fire. Upon the matter undergoing a 
criminal investigation before the proper tribunal, it was contended that 
homicide in a duel did not come under the head of murder or assassination, 
and that no punisliment could be inflicted upon parties implicated. This 
was admitteu on the appeal to the Cour de Cassation as to seconds, but de* 
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nied in regard to principals, and the case was sent down to Rouen, where 
the quarrel had occurred, to be tried. 

M. Berryer, for the accused, there took the bold ground that the law of 
France does not prohibit duels, and to enforce his argument quoted these 
singular remarks of M. Guizot " The French, a highly chivalrous people, 
have substituted duelling for assassination and murder; where the barbarian 
murders, the Frencbmai^eeks honourable combat ; legislation is vain on 
such a subject ; brave mMI laugh at it." And adds ** this must be so, the 
duel is the complement of civilization." 

The jud^e denied that there was no law in France to punish duelling, 
declaring it to be murder, and that the premeditated killing being proved, 
the defendant was guilty ; but that the jury, if they thouffht the circum- 
stances alleviating, might say so; and added, that a duel fought under 
strong excitement, was certainly entitled to a mitigated verdict. In ten 
minutes the jury brought in a verdict of not guilty. In neither of these 
cases do any particular mitigating circumstances appear.* But in England, 
although a well-drilled jury finds, as the judge tells them they must, a ver- 
dict of guilty, because such is the written law ; yet that very judge joins in 
the universal reprobation of a severe sentence. While in France, without 
the mummery of a conviction, to be followed by a certain pardon, the jury 
at once acquit 

Such results, in the two most civilized countries of Europe, renders us 
somewhat skeptical as to the utility of any very severe laws ag[ainst duelling. 
As regards the principal who kills his antagonist our law is like that of 
England, he is held to be a murderer. The law has never yet been en- 
forced, nor do we even know, that the attempt to enforce it has ever been 
made in this country. We do not say that the moral certainty that the 
penalty would be carried into effect would not, M. GiiKot to the contrary 
notwithstanding, deter most men from fighting, or would not at least ren- 
der them more willing to make or receive an explanation. On the contrary, 
we feel convinced that it would. But nothing can be based on this as- 
sumption, as the moral certainty is the other way, and counting on this, 
men never think of legal consequences when they fight duels. Were the 
penalties either strictly and regularly enforced as they exist now, or if this 
cannot be, so modified as to cause no unwillingness on the part of courts and 
juries to enforce them, duelling would either l^ checked altogether, or if not, 
confined to those few and rare cases, when even the moralist doubts whether 
such things must not sometimes be. This is no visionary scheme ; the his- 
tory of duelling shows the success of even a partial attempt to carry out 
such a course. 

Early in the seventeenth century, during the reign of Henry IV. of France, 
in order to put a stop to the practice of fightings duels then prevailing to a 
frightful extent, it was decreed that homicide in a duel should be punished 
with death. Sully, and others of the king's friends, opposed the law, as going 
80 far beyond the public sentiment that it could not be carried into execution. 
Experience proved the correctness of their views ; duels rather increased 
than diminished during the remainder of this monarch's reign. Under his 
successor. Cardinal Richelieu caused it to be enacted that every person 

* Sabsequent disdosures have ihrown a new light upon the duel between 
Beauvallon and Bajarier, showing it to have been not only unfair, but a most 
diabolical murder. Beauvallon is once more in the hands of justice, and although 
we suppose he cannot again be tried on the same charge, yet he has rendered him- 
self liable to pumahment ibr perjury, and will, if we may judge firom one of his ao- 
oomplices having been already ccmdemned to ten years solitary confinement, be 
severely dealt with. 
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who &ug'fat Or duel, ehould loae his offices and pension s^ a third of his pro- 
perty, and be exiled for three years. Under this comparatively gentle, but 
m itself etrj agent purgative, the homieidai monomanift of the preceding reign 
rapidly disappeared, and duels almost ceased. This is history ! " philoso- 
phy teaching by examples,'' and warning us of the folly of running beyond 
the spirit of the age we live in. Chivalry, tliough sneered at and ridiculed 
now a days, is far from being extinct, aiid there is many an atrociouis ineult 
for which the law does not and cannot aflbrd redrew which the true Ghris- 
tian^ feeling and ocknowl edging the truth of the precept, ** vengeance is 
mine," will meekly bear, but which tl\e man of the world will rather die an 
hundred times than rest under. Vaiu are nil laws to restrain men on such 
occasions. While then it is the duty of a legislature to pass laws punish- 
ing all Crimea with due severity, it should at tf^e same time be its ef!brt to 
enact- none which from their severity wiU not be enforced* The surest, 
perhaps the best measure is public opinioO' Tried by this, the present pun* 
ishment for duelling has been found defective ; and unless tJie oflence is to 
be virtually tolerated, the law requires great modification. To kill an adver- 
sary in a premeditated duel is punished with death. Fatal duels are of daily 
occurrence, yet who has ever heard of a i ingle execution in this country for 
the oAence. Are we far wrong in assuming then that the punishment is 
excessive for the crime ? 

It is far easier generally to point out a defect in a law, than to suggest a 
remedy : we feel it to be so here. No law or system of laws will entirely 
suppress duelling. When men are all Christians, the practice will cease. 
Until that happy consummation, in aggravated cases, we agree with M. 
Guiaot, " brave men will laugh at legielation on this subject." Severe laws 
against popular opinion effect nothing, ihey are overridden or broken. Junes 
will not hang with Henry IV,, but they will punish with Cardinal Richelieu. 

Technically, duels are murdens, accompanied with the aggravation of cold- 
blooded premeditation j actually, they are viewed as little worse than excus^ 
able homicides. Most of the state constituibni which have been framed or 
remodeled within the last twenty yeare contain clauses declaring the 
severest penalties against fighting duels. In the legislatures of perhaps 
every one of these States are to be found men who have been so engaged. 
Fine and imprisonment for fighting, and a right to ^ive the attending cir- 
cumstances m mitigation, when the event has been fatal to one of the par- 
lies, it seems to us, would be a beneficial alteration, as such a modification 
would probably do away with the present unwillingness of courts and juries 
to act on such cases; but this is mere suggestion^ our end is answered if we 
have pointed out the imperfections of tlie law* 



MoRix ToftTUtti. — Tiie following reflections upon the French criminal 
procedure are taken frora the Jurist of September last Although the re- 
ntBrks are seasoned with a strong infusion of national antipathy, they are 
in the main so just, that an insertion here seems not inappropriate. 



The point to which we particularly wish to direct our comments is^ the 
examination of the Duke de Praslin, — an examination which, aa it was con- 
ducted hy the highest law officers of the State, must be presumed to have 
been strictly regular- But what a picture does it present of the Frencli 
procedure in matters of criminal inquiry I Kepeatedly was the Duke, a 
person, be it remembered, against whom there was nothing but circum- 
stantial evidence, and that even not very strong at the time the exami- 
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nation was commenced, attacked and pressed with questions which could 
only be put on the assumption that he was guilty. After several answers 
to leading questions, the answers implying, at least, if not actually assert- 
ing the innocence of the person questioned, the President of the Court of 
Peers suddenly put to the accused this question : — ** Was she (the deceased) 
not stretched upon the floor where you had struck her far the hut time ?" 
Well miffht the prisoner reply : — " Why do you ask me such a question I** 
Then follow these questions and answers : — 

•* You mutt have experienced a moit diitreming moment when you saw, upon enterinf 
your chamber, that you were covered with the blood which yon had Just thed, and which you 
were obliged to wash off?— Thoge marks of blood have been altogether misinterpreted. I did 
not wish to appear before my children with the blood of their mother upon me. 

** You are very wretched to have committed this crime ?— (The accused makes nu answer, 
but appears absorbed.) 

*' Have you not received bad advice, which impelled you to this crime ?— I have received 
no advice. People do not give advice on such a subject. 

** Are you not devoured with remorse, and would it not be a aort of solace to you to have 
told the truth ?— Strength completely fails me today. 

"You are constantly talking of your weakness. I have Just now asked you to answer me 
simply, 'yes,* or * no ?*— If any bodv would feel my pulse, he might Judge of my weakness. 

" Yet you have had Just now sufficient strength to answer a great many questions in de- 
tail. You have not wanted strength for that ?— (The accused makes no reply.) 

«• FMcr tiUnf mnswrsftr fou tkat fw art guUtf 7— You have come here with a conviction 
that I am guilty, and I cannot change it. 

*« You can change it if you give us any reason to believe the contrary; if you will give any 
explanation of appearances that are inexplicable upon any other supposition than that of 
your guilt ?— I do not believe I can change that conviction on your mind. 

** Why do you believe that you cannot change that conviction ?— (The aocoaed after a 
short silence, said that he had not strength to continue.) 

» When you committed this fVightful crime did you think of yoor children ? — As to the 
crime, 1 have not committed it; as to my children, they are the aufa|)ect of my constant 
thoughts. 

"Do you venture to affirm that jrou nave not committed this crime ?— (The accused put- 
ting his head between his hands, remained silent for some momentSi and tlien said) I cannot 
answer such a question." 

For a parallel to such an examination as this in EInglish records, we must 
go hack to the worst State prosecutions, in the worst of times. Even in 
our commonest police proceedings, when the crime with which a prisoaer 
is charged is of such a character as to draw after it, if proved, perhaps only 
short imprisonment, how continually do we see the prisoner cautioned by his 
law adviser to be silent, and how rarely do we find anjf questions put to 
him ; how much more rarely do we find him pressed, squeezed, tortured as 
it were, by such a pertinacious and oppressive string of interrogatories as that 
which has been administered by the highest Frendi court to a man charged 
with a crime so horrible, that, if he was innocent, the shock produced on 
his mind and nerves by the circumstances attending the deceased's murder, 
and the fixing of the accusation upon himself^ might well put him in a 
state in which he would be most unfit to contend against questions founded 
on a rooted impression of his guilt, and crowded upon him with the manl- 
iest <^ject of driving him to a confession. 

Nothing would be more possible than that an innocent man, subjected to the 
pressure of such a torture, might, purposely, in order to escape from it, or 
mvoluntarily, from pre-occupation of mind, make admissions which would 
80 entangle him, as to render it almost impossible diat he should, l^ any 
subeequent defence, remove the impressions of his guilt We are not in- 
tending to say that this was the fret in the case of the Duke de Praslin. 
There is cerUinly not much room fer doubting diat he was justly charged 
with the murder of the Duchess, either as perpetrator or director of it ; 
nevertheless, there are circumstances which do raise some doubt, whether 
his hands committed it, particularly the fitct that there were no less than 
eleven wounds on the head of the deceased, fear of which (as it is stated,) 
firom their diape and appeannce, must have heen inflicted with some sharp 
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tnatninient Now, it ib not very conaistent with probabtHtf, that a stroiig 
man, armed with ai^ shft^rp weaporii or even any 4tfri weapon ^ shonld have to 
inflict eleven wounds on & woman's head^ before fie succeeded in killing 
her. Again, many of the cLrenmstances Which appear to have been thought 
Btrong against tlie Bake, are not, we submit, if carefnlly considered, of 
much weight. For instance, considerable iraportance appears to have been 
attributed to the existence of scratches and wounds on the Duke's persoOf 
and to his being found posaessed of a piece of cord so peculiarly arran^^ as 
to be at least adapted, if not intended for strangling a person. As to the 
first point, it will be recollected that the Duke is described as having- been 
found dressed immediately after the murder. Now, if he cotnmited the 
murder, being^ dressed, there could hardly be scratches and lacerations aa 
described, throug^h his dress, upon his skin ; and if he couimitted the murder, 
being only dressed in a night dress or in a dressing gown, it is singular that 
DO traces of such dress, or of blood to any extent, trailed by it over the floor 
or furniture of the Duke^sown room, should be found; according to the pub' 
lished evidence, none was found. The circumstance of tbe cord is not cal- 
culated to raise any suspicion at all, as connected with tbe actual murder. 
If it raises any suspicion, it would be that the Duke intended to strangle 
hia wife, not that he meant to cut her lo pieces. The presence of the pistol, 
the fact of there having been apparently a discharge of it, might be consifr 
tent with a defence by the Duke, of his wife, against another person* 

We do not make these observations with the view of provmg that the 
Ihike de Praslin was innocent, bat with the view of showing that much of 
the circumstantial evidence apparently against him might, by possibility, 
be consistent with his innocence ; that a man surrounded by such adv^erse 
circumstances might, by possibility, be so stunned and overwhelmed as to 
give himself up for lost ; and might, therefore, be in a condition of mind to 
make tbe application of interrogatories, such as those which it see ma French 
magistrates may and do adminiBterp^o accused persons, an instrument not 
enly of profound torture, but^ possibly, of arosa injustice- 

Again, therefore, we say, wa rejoice ihat, barbarian Saxons as we are, 
we are at least free from judicial barbarism of applying to accust!d persons a 
species of torture, for which there is less excuse in the middle of the nine- 
teenth century, than there was for racks and iron boots and thumbscrews in 
the middle age& 
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A TftEATlSB ON THE LiW OF CaKTRACTS, ATCD RlUHTS, AND LlABILtTlBS 

ex contractu* By C. G. ADnison, Esq., of the Inner Temple, Barrister 
at Law* Philadelphia, Lea & Blanchard. 

The day has passed away when books like the above were permitted to 
remain dmgs on the publisher's hands. Within the last twenty years the 
number of reports of authority have swelled to an extent beyond any one 
man^s reodiLOg ; and the contempt for elementary treatises is fast giving' 
way before the impo^ibiltty of keeping pace in any other way with exist- 
ing decisions. Works of this character every lawyer must have in his li- 
brary for constant reference, and the only cause for hesitation, is to di»- 
crimiDAte between the many good ones that qWst themselves. 

VOtp VIK — 7 



so HEW PUBLIOATIONS. 

To the pnctisin^ lawyer little moFe need be said in ikvour of a work of 
this kind than that m it ali the English authorities, to the year 1647, are care- 
fully collected and collated, by an author who shows, by constant reference to 
the pandects and institutes of Justinian, and the great body of the Roman law, 
that he knows well how ^^peterefontfis^^ from which England's ablest com- 
mercial judges have drawn so copiously. 

The profession in England was enriched in 1840 by the work of Mr. 
Chitty, and in this country in 1844, by. that of Mr. Story, both of them ex- 
cellent works. The subject of Contracts is not one however to be exhausted 
hy a few treatises, and he who carefully examines the work of Mr. Addison, 
will be repaid by the discoverv of much additional learning, and many authori- 
ties never before commented on or cited. The table of contents and index 
are exceedingly full, and appear to be carefully prepared by an author 
whose labours show that his aesire was not merely to make a book. We 
hazard little in saying, that as a whole, Addison on Contracts is the most 
complete Aid learned book on this subject which has appeared for several 
years. 



A Trsatisb on tbb Law of Pbincipal and AoEirr, chiefly with reference 
to Mercantile Transactions. Br Wiluam Palkt, of Lincoln's Inn, £sq.» 
Barrister at Law. The third edition, with considerable additions, by 
J. H. Llovu, of the Inner Temple, Esq., Barrister at Law. Third 
American edition, with further extensive additions, by John A. Duni<ap, 
Counsellor at Law. New York, published by Banks, Gould & Ca, Law 
Booksellers, No. 144 Nassau street, and by Gould, Banks & Gould, Na 
104 State street, Albany. 

Paley on Agency has been so long and favourably known to the profeeeion' 
that little more would seem to be required, than to state that an edition' 
with American notes to the present day, has been published. This treatise 
on the laws governing the relation borne by almost every man to some 
other in the intercourse of business, has kept pace and grown with the ex- 
tension of commerce. From the thin octavo first ushered into the legal 
world by Mr. Paley in 1811, it has, after running through three English and 
two American editions, just left the hands of Mr. Sunlap, a substantial 
treatise of some seven hundred pages, enriched, as it seems, with references 
to every important case that has been decided either here or in England on the 
subject of agency. Nor has the American editor confined himself to a mere 
citation of authorities. Where the occasion calls for such illustration, 
copious extracts from the opinions of the judges, by whom the cases cited 
have been decided, are given, and the voluminous notes are enriched by the 
views at length of the ablest English and American jurists, forming in them- 
selves, in many cases, treatises on the subject of the text 

The care and labour bestowed upon Dunlap's Paley's Agency, cannot 
fail to render it a standard work of great utility, and an admutible supple* 
ment to the works of Livermore and Story on the same subject 
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OF THE State of New York. By Ouver L. Babbour, ConnseUor at 
Law. Vol.L New York, Banks, Gould & Ca, 144 Nassau street Al- 
bany, Gould, Banks & Gould, 104 State street 

This first volume of Mr. Barbour is a continuation of the Chancery Cases 
•0 Iqng known as Paig«*s Reports. It contaim the decrees and opinienB of 
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ChanceHor Walwortb, probably tbe ablest, certainly the most experienced, 
cbancellor now upon the benbfa m this country. Many of the decisions are of 
general interest, and full justice appears to be done by the reporter to each 
important case, by clear statements of the facts, accompanied l^ the argu- 
ments of counsel, at considerable length. In the case of Christie y. Bishop^ 
' p. 105, the question, to what extent, and in what cases the admissions made 
m the answer of one defendant, may be used against his codefendant, is 
fully considered, and the correctness of the general inference drawn from 
Field Y, Holland, 6 Cranch, 24, and Osborne v. The U. 8. Bank, 9 Wheat 
884, denied, in an opinion, which, whether conclusive or not, is, at all events, 
an admirable essay on the subject. Bradley v. Bosley, p. 125, decides, that 
'^a bill in equity ror the purpose of obtaining a compensation in damages ^r 
a fraudulent misrepresentation, cannot be sustained, where the defendant 
objects at the proper time, by demurrer or answer, that the complainant has 
a full and perfect remedy by an action at law against the defendant ;'* a 
question about which much difference exists in the decisions. In the same 
case several interesting questions, relating to fraudulent conveyances, are 
also considered. In Brown v. Breton, et dl., p. 189, one of the best argued 
cases in the volume, the rights of legatees, and the duties and liabilities of 
foreign executors, together with the jurisdiction of Chancery courts in New 
York, over such matters, are discussed at great length. Hoes v. Van Hoesen^ 
•. 879, decides some important points in relation to vested and contingent 
egacies. And in Bryan v. Knickerbocker, p. 409, a question raised, but 
left unsettled, in Vavx v. Parke, 7 W. & S. 19, is decided to the effect, 
that " where a cestui que trust has a beneficial interest in a fund for his 
support and maintenance, under a valid trust, sych interest will pass to hk 
assignee in bankruptcy, or under the insolvent acts, or by his own voluntary 
assignment to a third person. The precision and neatness which charac- 
terize these Reports, is worthy of the author of one of the best works on 
Chancery Practice which has been written in this country. 
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ENGLISH CHANCERY REPORTg^AMERICAN EDITION. 
Volumes S9 and 80. 

Rbforts of Cases in Chajvcery, argued and determined in the Rolls Court 
during the time of Lord Langdale, Master of the Rolls. By Charucs 
Sevan, Esq., M. A. Barrister at Law. With Notes and References to 
both English and American Decisions. By John A. Dunlaf, Counsellor 
at Law. Vol. VIL 1843, 1844—7 & 8 Victoria 

Reports of Cases Adivuged in tbe High Court of Chancery, before the 
Right Honourable Sir James Wigram, Knt, Vice Chancellor. ^ 
Thomas Hare, of the Inner Temple, Barrister at Law. With Notes and 
References to both English and American Decisions. By John A. Dun- 
lap, Counsellor at Law. VoL IV. 1844, 1845, 1846—7, 8 & 9 Victori©. 

New York, published by Banks, Gould &, Co., Law Booksellers, No. 144 
Nassau Street; and by Gould, Banks & Gould, No. 104 State Street, 
Albany. 

The xxixth Volume comprises the cases decided by Lord Langdale, Mas- 
ter of the Rolls, during the years 1843 and 1844. 

The xxxth Volume comprises those cases decided by Vice Chancellor 
Wig-am, during the years 1844, 1845 and 1846. 

We believe Uie profession has, for some time, been convinced of the ex- 
cellence cf the plan of republication adopted by Mr. Dunlap. If it is not, 
it is quite time that the merits and advantages of the feyetem pursued by so 
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pa^ios-takinf an annotator should be fully appreciated. The method puretied 
m Tariaus re^rint^ of English Legal Reporte, of leaving out all such cased 
hM do not seem adapted to thb coUDtry, has be^n carefully avoided m these ; 
7th Be van, and 4th Hare, are as complete as when issued rrooi the Eoj^ltsh 
press, with all the admirable reasoning of Lord Langdale, who, as Mr. Bick- 
erstethf divided for years tbe leadership of the Rolls Court with Mr, Pepys 
the present Lord Cottenharat and of Vice Chancellor Sir James Wigrani, a 
most profound equity lawyer, carefully preserved, 

Mr, Dunlap has endeavoured (how successfully we leave to the practi- 
tioner who finds the labour of preparing his eases half perform ed,} to m* 
crease the value of these reports hy a reference in every case of importance 
to the leading Eng'iish ana American authorities tm the points decided i 
rendering the reports virtually commentaries, without the diffuseness ne- 
cessarily attending works of that character. There has within the last few 
years been a gradually increasing demand for Chancery Reports; the pro- 
gress of our country in commercial prosperity, and tbe necessary increase 
of complicated litigation thereon attending, producing an unwilling convic- 
tion on tho minds of professional men, that the modes of proceeding in courts 
of justice, adapted to the wants of a sparse population^ cannot be used with 
equal advantage in great commercial communities. 

This edition of the Chancery Reports, in addition to the advantages we 
have pointed out« possesses the additional attraction of being handsomely 
bound, and printed with good type on excellent paper* 
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Law; with especial reference to Mercantile Law* "With Notes by J. L 
Clark Hare, and H» B. Wallace. Vol L Philadelphia, T, & J. W, 
Johnson I Law Booksellers, Publishers and Importers, 197 Chestnut 
Street, 1847* 

This work was received at eo late a date, that we have been able to do 
little more, thus far, than examine into the subjects of which it treats. We 
find the principal of these to be, voluntary conveyances ; infancy ; applica* 
tbn of payments ; the negotiability and negotiation of notes and bills, and 
the nature of the demand and notice required ; the power of one partner to 
bind the firm during its continuance j the rigtits of joint and separate credi- 
tors ; and the incidents of real estate held by a partnership ; the questions of 
agency, interest, and domic il are also discueseo at lengthy 

Contenting ourselves, at this time, with a mere notice that the work has 
been issued %y the publishers, we postpone our comments upon a book^ in 
fiivour of which we feel strongly prepossessed, until the next number ; by 
which time we diall have had ample opportunity Ejr an eacaoeiinatiott of its 
contents. 
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SALES or PERSONAL CHATTELS WITHIN THE STATUTE OP 

PKAUDS; 

{Conduded.) 

We have now passed over in review, a considerable num- 
ber of the leading and most remarkable decisions of the courts, 
on the subject of the delivery of the goods within what is sup- 
posed to be the meaning of the statute. Many more might 
easily be added, but those already cited present the principal, 
and the varying phases of doctrine and opinion, which have 
prevailed, and an accumulation of cases, with minute variations 
of facts and circumstances, would serve rather to confuse and 
perplex the memory, than to throw any additional light on the 
subject, or fix in the mind any precise and definite ideas of the 
true operation and effect of the statute. Without, therefore, 
attempting to thread our way through what Chancellor Kent 
happily describes as the •* labyrinth of cases that overwhelm 
and oppress this branch of the law," it may be more profitable 
to return to the statute, and endeavour to deduce the true 
meaning and intention of the legislature from their own words. 
There is the more reason for this, as the courts in applying the 
law to the cases coming before them, have been more in the 
habit of referring to the opinions and decisions of their 
predecessors, than to the language of the law itself. 

The main object of the legislature appears to have been, to 
prevent contracts of sale from being set up and enforced on 
loose and general conversation, which is properly of a pre- 
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liminary nature and leading to a contract or agreement 
rather than constituting one, — conversation exceedingly liable 
to be perverted and misrepresented by designing and corrupt, 
as well as to be misunderstood and imperfectly reported by 
the fairest witnesses. A further intent may be fairly inferred 
from the general scope and particular provisions of this section 
of the law ; that of protecting confiding and incautious men 
from being entrapped by the wary and artful into binding en- 
gagements from inconsiderate and unguarded expressions, 
when they never intended to give a binding and deliberate 
consent. Certainly it was not the intention to exclude parol 
proof altogether ; for this has not been done, but to require be- 
fore the admission of parol evidence of the agreement, some 
clear and unequivocal act of the parties, proving beyond a 
doubt, that a deliberate contract had been made. The law, 
therefore, provides, that where earnest is given, or a part of 
the price is paid, or a part of the goods have been received, 
the contract shall be binding on the parties. . In each of these 
cases, both parties have clearly expressed their intention of 
entering into a binding contract ; and when these acts have 
been performed, the terms of the contract may be proved by 
the same evidence that they might have been before the statute. 
If earnest is given as part of the price paid by the purchaser, 
it must be received by the vendor ; and if part of the goods are 
received by the purchaser they must be delivered by the- 
vendor. By either of these acts, both parties give proof, free 
from all ambiguity, of their consent to the -contract ; and 
these facts may be proved by parol evidence. The fact of a 
contract being thus established, the door is opened for the ad- 
mission of parol evidence of its terms. But if the contract is 
not established in one of these modes, then if it is by parol 
there must be a delivery, or the contract will be incomplete 
and void. 

When the goods are delivered at the time of the contract, 
the statute, evidently, has no application. There can be then 
no danger of a contract being set up by surprise, because the 
parties never executed it. And so also, when the goods are 
delivered afterwards, nothing can be wanting to prove the 
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consent of the parties and establish the contract, when they 
have carried it into execution. The statute does not mention 
delivery, except only when part is delivered, and then it is the 
statute proof of the consummation of the bargain. And here 
the language is peculiar and emphatic, *< shall accept and 
actually receive the same,'* that is, a part Taking the re- 
duplication, "accept and actually receive," it may, perhaps, 
be fairly implied in the delivery of a part, that the part must 
come into the possession of the buyer in the strictest sense of 
the word, for the purpose of completing the contract, so that 
he may have a personal opportunity to examine the goods 
himself, and determine whether he will accept them or not. 
But the courts have, very erroneously as it appears to me, in 
some cases extended these emphatic words, which in the 
statute apply only to a delivery of a part, to a delivery of the 
whole. When the delivery is of the whole, the contract is not 
afTected by the statute, but it remains as it was at the common 
law. 

What then is a delivery ? It is nothing else than the trans- 
fer of the possessbn. We have already seen that the transfer 
of the dominion is effected by the contract, but the transfer of 
the possession is by delivery. This takes place in its simplest 
form, when the thing is put into the hands of the purchaser by 
the vendor, with the intention of giving him the possession under 
the contract. But in point of fact this is rarely done. Tra- 
dition, as has been observed by one of the late commentators 
on th6 Roman law, is only one mode of transferring the 
possession, and it may be supplied by others.* Any act of the 
vendor in execution of the contract, concurred in by the pur- 
chaser, by which he puts the property under the control and 
at the disposal of the purchaser, is a transfer of the possession, 
having all the legal effects of an actual tradition from his 
hands, and is a receipt and acceptance of the possession by 
the purchaser. Under the Roman law, such an act transferred 
both the property and possession. ** It is not necessary," says 
Paulus, " to take possession by a corporal act, carfare et actu 

•' buL de Just, Ezpliquees, Liv. 2. 1. 45, No. 396. 
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but it may be done by the eyes and will, occuUs et aspectu. 
We have a proof in those things which by their magnitude 
cannot be moved, as columns, for they are held to be delivered 
if the parties consent in the presence of the things in re presenti; 
and wine is held to be delivered when the keys of the cellar 
are delivered to the buyer."* We have seen that the delivery 
of the documentary evidence of titles is equivalent to a delivery 
of the goods, and carries with it the legal possession because 
it transfers the control of the property to the purchaser. This 
was admitted by the Roman law ; instrumentis donatis et tra^ 
ditis, et ipsorum mancipiorum donationem et traditumemfactam 
intUligis,^ The delivery to the purchaser of a written order 
on a storekeeper or wharfinger on a contract of sale, places 
the goods at his disposal. The contract changes the right of 
property, and the acceptance of the order transfers the legal 
possession without the assent of the person having the custody 
of them. As sojdu as he has notice of the order, surely, if not 
before, he holds the goods for the buyer, and his possession is 
the possession of the buyer. The delivery of goods to a 
carrier, when he is the agent of the buyer, is in law a delivery 
to the buyer himself for all purposes, except the equitable right 
of stoppage in transitu. For we may receive and hold goods 
by an agent as well as personally. Such is the intention of 
the parties, and it is a principle of natural equity and rights that 
the will of the owner intending to transfer his goods, should 
be held valid4 Any act of the vendor, by which he intends 
to divest himself of the possession and control of the goods 
and transfer it to the purchaser, concurred in by the buyer with 
the intention of assuming the control and possession of the 
•-' goods, amounts to a legal delivery. And, if the contract of 

isale, executed by the delivery of the goods, is after the delivery 
at all affected by the statute, whether delivered at the time of 
j' the contract or afterwards, such a delivery, it would seem, 

tmust satisfy the statute. It is immaterial whether the delivery 
i be actual or symbolical, whether made to the buyer personally 

i' 

I • Dig. 41. 2. 1. §25, t Code, 8. 64. 1. 

i Dig. 41. 1. 9. §3. Nihil enim tarn conyeniens est naturaU equitate, quam 
f* Yoluntatem domini volentis rem suani in alium transfeni, Yotam haberi. 
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or to his agent or servant, provided it be such a delivery as 
transfers the legal possession. And such is the opinion of 
Chancellor Kent.* 

Writing. We now come to the last mode of perfecting thecon- 
tract, that of writing. When there has been no earnest given, 
or part payment made, nor delivery of a part or the whole of 
the goods, the bargain, or a memorandum thereof, must be re- 
duced to writing, and be signed by the party to be charged, or 
there will be no binding contract. AH previous to the signing 
IS considered as preliminary, and as only leading to a contract, 
so that if the terms of the agreement are stated in a bill in 
equity and confessed by the answer, if the defendant insists on 
the statute, he will not be bound.t 

What then is a note or memorandum to satisfy the statute T 
It is evident, that a solemn instrument, formally drawn up and 
executed, is not required, but such informal notes and memo- 
randa only, as are usually made in the hurry ^f business. It 
is not necessary that the memorandum should be all in writings 
but may be partly in printj Nor is it necessary that the 
whole contract be on one piece of paper, but two or more may 
be connected together by reference to each other, to make out 
the entire contract This is usually the case, when the con- 
tract is entered into by letters, and the whole correspondence 
may be examined to make out the entire contract.^ But all 
the terms and conditions constituting the whole contract, must 
appear in writing, and no deficiency can be supplied by parol 
proof, the principal object of the statute in requiring writing 
being to exclude this kind of evidence. The writing must, 
consequently, show the subject matter of the contract, that is, 
the thing ; must state the price, when a particular price is 
agreed,|| must contain the names of the parties, but need be 
signed only by the party against whom it is sought to be en- 



* 2 Com. 504 ; 2 Barn. &, Cress. 511, Phillips v. Bistoli. 
t 2 Story's Equity, §757. 

^ 2 Bos. &, PalL 238, Sanderson v. Jackson ; 3 Esp. 180, 8. C. The name of 
the parly being printed in a bill of parcels, was held sufficient 
§ 3 Adol. 6c Ellis, 355, Dobell v. Hutchinson. 
I 5 Bam. 6t Cress. 688, Ellman v. Kingsoote ; 2 Bam. 6l Cress. 687, Kain v. Old. 
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forced, although in this case ihe other party will not be bound- 
If no price is agreed, none need be staled, and the hw will then 
imply a reasonable or ihe market price.* 

The contract must be signed by the party to be charged* 
but the signature need not be at the bottom of the paper. It 
is sufficient if the name of the party appear in his own hand- 
writing in any part of the written contract, if it is placed there 
for the purpose of authenticating the paper: as I, James 
Crookland, ngree to sell, or in the third person, W. P, has 
agreed to sell, fccf Nor is it in all cases necessary, that the 
party write his name. Where the vendor delivered to the 
purchaser a bill of parcels in which his name was printed, and 
in which he inserted the buyer's name in writing, ibis was 
held to be an admission that his name was put there by his 
authority .J Nor need the signature be on the same paper, 
which contains the terms of the bargain, but if it be on another 
referring to one which does contain them, it will be a compli- 
ance with the statute- A letter referring to a bill of parcels 
has been held to be a constructive signing of the contract^ 
And if there is a contract in writing binding one party, any 
note signed by the other containing the terms of the bargainor 
referring to a paper which does contain them will make it 
binding on him.|| 

When the contract is signed by both parlies in any manner 
that is held to be a compliance with the statute, it becomes a 
complete contract, irrevocable but by mutual consent. But if 
it is signed by one only, then he is bound and the other is not. 
This is the plain import of the terms of the statute, and has 
been repeatedly affirmed by the decisions of the courts*1[ It 
then constitutes what the civihans have called a unilateral con- 
tract.** When one party only is bound, it is not properly a 



* 10 Bing, 482, Hoadly v, McLame. 

■|- I Esp. 189, Knight tj. Crockford j I Hubb. ^ Milne, 636, VndtH v. Parker, 
i 3 Maul & Bclw. S86, Sclincid^r p. Noma. 

§ 2 Bos. & Pull., 338, Sanderson v, JackBon ; 1 Bing. 9| Jackson v. Lower. 
I 3 Ad. & EL 355, Dobell v. Hutchinson. 

f Sugden^a Law of Vendora, clx. 3 sec. 3 ; 3 Bing. N. C, 735, Lojthorp 
, Boland- 
•* PothlOT Obligationi, No. 9 j DaTonlon Droit CiTile, ¥oI. 10^ No. 69, 73. 
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contract, for that, ex vi terming implies a concurrence of wills 
and mutual obligations, and so the word is defined by Ulpian. 
Contracium aviem ultro utroque obligationem pareri.* It is 
properly an act of the party signing, as distinguished from a 
contract constituting a unilateral obligation. 

When the agreement is signed by one party only, to be 
binding on him, it must be delivered, or there must be some 
act on' his part equivalent to a delivery. For it is a rule 
founded in the reason and nature of the thing, that an act pro- 
ducing a unilateral obligation, does not become complete and 
binding, nor can it be used in evidence against the party while 
be retains it in his possession or control It is only by re- 
mitting it into the hands of the other party that he confers a 
title and shows his intention of being bound.f 

The memorandum may be signed by an agent of the party, 
and it is well settled that the authority of the agent need not 
be shown in writing.;|: But the agent must be some third per* 
son ; the buyer or his agent cannot sign for the vendor, nor 
the vendor or his agent for the buyer.§ One person cannot 
ordinarily be the agent of both parties in the same transaction. 
But there are some apparent exceptions to this rule. In sales 
by auction, the auctioneer is properly the agent of the seller; 
but after the goods are struck off, he is recognized as the agent 
of the buyer for the purpose only of signing his name to the 
catalogue against the article sold.|| But the catalogue must 
either contain the conditions of sale, or be annexed to them, 
or refer to another paper which does contain them, otherwise 
it will not be a contract in writing within the statute. Reading 
the conditions from another paper at the time of the sale, will 
not satisfy the statute.1F A broker is also usually the agent 

* Dig. 60. 16. 19. The distinction of contracts into unilateral and bilateral 
is not found in the text of the Roman law, hat is a refinement introduced by the 
commentators. Work. Jas Romanum Privatum, toL 2, No. 407. 

f Pothier Obligationsy No. 749, in Evans* translation, 714; TouIIin Droit 
Civile, vol. 8, No. 349. 

# 9 Vesey, 250, Coles v. Trewthick \ 2 Taunt. 98, Emenon v. Hulls. 

§ 5 Barn. & Aid. 333, Fairbrother v. Simmons; 15 East 103, Cooper v. Smith ; 
6 Bing. N. C. 603, Graham v. Mason. 

I 3 Burr. 1921, Simon o. Motivas. 

1 2 Bam. & Cress., 945, Kenworthy v. Scholfield; 7 East, 558, Hinds v. 
Whitehoose. 
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for both parties, not for the purpose of settling the terms of the 
bargain, but for reducing it to writing, and signing the names 
of both parties ; and his bought and sold notes delivered, con- 
summate the contract and bind both. But this is the case 
only when he is employed merely to make the memorandum 
of the contract on the terms agreed by the parties. If he is 
authorized to negotiate the terms, he is agent only for the party 
who employs him, and the general law of agency applies ; he 
cannot then be the agent of the other party.* 

Having thus far been considering the different solemnities 
required to render the contract valid and binding, we will now 
inquire what contracts fall within the statute. This section 
applies to all sales of goods, wares, and merchandise when 
the price exceeds the sum named. The question then may 
arise, what are goods, wares, and merchandise? There are 
two classes of contracts, both of frequent occurrence, which 
have given rise to much discussion, and some diversity of 
opinion, whether they come within the purview of the statute or 
not, that is, whether they are contracts for the sale of goods, 
wares, and merchandise. The first is, contracts for the sale of 
things, which, at the time of the contract, are attached to the 
soil and make part of the realty. The second is, contracts for 
the sale of articles, which, at the time of the contract, are not 
in existence, but remain to be fabricated or manufactured. 

In the sale of things attached to the soil, as standing trees, 
growing grass, or the industrial fruits of the earth raised by 
cultivation, as corn, potatoes, or turnips, and remaining in the 
ground when the bargain is made, the question on which 
opinions have been divided is, whether these are to be con- 
sidered as goods, and so within one branch of the statute, (the 
17th section of the English statute,) or is it to be considered 
as a sale of an interest in the land, and so within another 
branch, (4th section.) If the contract is in writing, it is not 
very material to the decision of the particular case, whether 
it is held to be a contract for an interest in land or for a sale 
of goods, the language of both sections as to the writing being 

* Story on Agency, No. 31. 
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substantially the same. But if it be held to be a contract for 
an interest in land, it must be in writing or it will be void; 
And if it be held to be a contract for the sale of goods, then 
the bargain may be rendered valid by giving earnest, or by 
payment of part of the price, and in some cases by delivery 
and acceptance of part of the goods, if they are in a condition 
to be dehvered. The decisions on this subject are very 
numerous, turning on very refined and subtle distinctions, and 
are not very easily reconciled.* After much discussion and 
doubt and some fluctuation of opinion, the doctrine of the 
courts seemstohave settled down to this. — If, at the time when 
the thing is to be delivered and pass to the possession of the 
purchaser, it has the quality of a chattel, the bargain will be 
treated as a sale of goods and not of an interest in land. It 
will not alter the character of the contract whether the thing 
is to be separated by the seller and delivered by him, or is to 
be taken by the buyer ; and it is equally immaterial whether 
the thing at the time of the contract is in a state of maturity, 
or is still unripe and immature, as a growing crop, and is to 
receive further increment from the soil. If the intention of the 
parties is not to deal for an interest in the land, but only for 
the produce when it becomes mature and fit for use, it is 
properly, both by the intention of the parties and the nature of 
the transaction, a contract for the produce as goods, and not 
for the land. If the subject of the contract is to be severed 
from the land by the buyer, he has, by necessary implication, 
a right to enter on the land for the purpose of taking it. But 
a mere license to enter and pass over the land for a particular 
purpose, is not, like a permanent easement, properly an interest 
in the soil.f Nor does it make any difference whether the 
things sold are the natural and spontaneous, or the industrial 
produce of the soil, though in other respects, the law does 
make a distinction. For the produce of the land raised by 
annual cultivation, as corn, barley, or potatoes, &c., are emble- 



• 4 Kent. Comm., 450. note ; I GreenleaTs Evidence, §271, note ? Long on Salei 
by Rand. 76. 31. 

t Com. Dig. ; Execution C. 4 ; 1 Salk. 368, Poole's case ; 5 Barn, & Cress., 
829, Evans v. Roberts ; 10 Adol. 6c Ellis, 753, Jones v. Flint 
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ments, and go to the executor or personal representative as 
pergonal estate, and not to the heir as part of the land, and 
may be taken in execution on a fieri faciaSf while the natural 
produce of the land is part and parcel of the realty and is con- 
sidered as the land itself* When the owner of land sells 
standing trees or growing grass, to be delivered at a future 
day as timber or hay, it is clearly a sale of chattels as when 
he sells ungathered corn lo be delivered when ripe* The same 
reason applies to a sale of rocks to be taken from a quarry, 
or gravel from a pit, though these seem more essentially to 
constitute a part of the realty. Though at the time of the sale 
they are annexed to, and make part of the land, and by a deed 
would pass as land, yet the contract contemplates them as 
separated from the freehold, and they pass to the purchaser as 
chattels. Such an agreement may be considered as a contract 
for a thing not in reinim natura at the time, but which is to be 
created or rather converted into a chattel, and lo be delivered 
as such* In these cases, the parties never consider themselves 
as dealing for an interest in land^j- A different doctrine has, 
however, heretofore been held by the courts in a variety of 
cases.J 

But where, by the terms of the contract, the party is to have 
the possession of the land for the purpose of appropriating to 
himself the produce of it, this will he a contract for an interest 
in the land. If the contract be for all the corn or potatoes 
which the party may grow on an agreed lot of land, in what- 
ever terms the contract may be expressed, it is substantially a 
lease of the land- He must enter on the land and occupy it 
for the purpose of cultivating it, and so far as is necessary for 
the cuhivation, he must have an exclusive possession. But if 
it be for all the corn or potatoes which the owner shall grow 
on the land by his own industry, whether to be delivered by 
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the seller, or gathered when ripe by the buyer, it is essentially 
a sale of the produce. The contract contemplates the thing 
when in a state of maturity, and separated from the land ready 
for delivery. 

The principle to which the courts have come in the class of 
contracts which we have been considering is this, that the 
contract takes its legal character from the state of things at 
the time when the contract is to be executed, and the subject 
being then a chattel, and the object, the transfer of this chattel 
for a price in money, it is to be considered as a sale of goods, 
and not an agreement for an interest in land. But in another 
class of contracts for things fabricated by mechanical labour, 
and not made or completed at the time of the contract, a 
variety of cases have occurred, in which the courts have not 
followed this plain and practical rule of decision. As these de- 
cisions are apparently irreconcileable with the principle that 
has been stated, it may be expedient to give them a more ex- 
tended consideration. Contracts of this character have been 
found embarrassing, and given rise to opposite opinions in 
other systems of jurisprudence ;as well as in our own. 

In the first place then, it may be proper to observe, that 
formerly it was thought that the statute did not apply to ex- 
ecutory contracts, that is, such as were not immediately to be 
carried into effect. It was so ruled by Pratt, C. J., in Towers 
V. Osborn, and the authority of this decision was followed by 
Lord Mansfield in Clayton v. Andrews.* In each of these 
cases, something remained to be done to the article by the 
vendor before it was delivered. The first was a contract for 
a carriage, not then finished, and the second for wheat which 
was not thrashed. But in neither case, was the circumstance 
that something remained to be done to the article before it 
was delivered, adverted to, as the ground of the decision, but 
they were decided not to be within the statute, because they 
*were executory contracts. The reason of the law, that is, 
the exclusion of perjury, obviously applies with more force to 
such contracts than to those which are to be executed im- 

• 1 Strang. $06 ; 4 Barr, 2101. 
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mediately by the delivery and transfer of the thing sold. And 
it is a fact which strikingly ill lis! rates the slow growth of the 
science of law, that this manifestly unsound doctrine was not 
exploded until two centuries after the law was passed^ and had 
been in operation. It was first decided by Lord Loughborough 
that contracts, to be executed at a future time, as well as those 
to be carried into immediate execution, were within the 
etatute>* And his decision has been since followed as a just 
exposition of the law. It was afterwards pointedly remarked 
by Mn Justice Grose, that a construction which excluded 
executory contracts from the operation of the law, would be 
equivalent to a repeal of the statute.f But the later decisions, 
which overrule the opinions of Pratt and Mansfield, proceed 
on the hypothesis, that the thing sold existed in a perfect state 
at the lime of the contract. They do not reach, therefore, a 
large class of contracts for the sale of things, which at the 
time of the contract, are not in existenccj but remain to be 
fabricated, or are incomplete and require something more to 
be done before they will be ready for delivery. The decisions 
of the courts on these cases, both in this country and England, 
appear to me to be directly at variance with the policy and 
the principle of the law- The reasoning by which they are 
vindicated, appear to be too artificial and refined to occur to 
the minds of men who are wholly occupied and engrossed by 
the active business of trade or commerce- The decisions 
also appear to proceed on conflicting principles, and to be not 
easily reconcileable with each other. 

In a variety of cases since the decision of Lord Lough- 
borough, the statute has been extended to sales, where the 
thing did not exist in a state of maturity and ready for de- 
livery at the time of the contract, as to contracts for the sale 
of growing and unripe fruits of the earth, to cases where 
flomething remained to be done to the article by the vendor 
before the delivery, as the sale of corn which was to be 
thrashed, the sale of flour to be manufactured from corn, and 
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put into barrels not yet made, and even to the sale of a crop 
of turnips to be grown, and the contract being made before the 
seed was put into the ground.* Onthe authorityof these decisions, 
with many others, involving the same principle, we should be 
authorized to say, that a contract for all the flour that should 
be made from wheat grown on a given lot of land, is a con- 
tract for the sale of flour, though at the time of the contract 
the seed is not put into the ground. It is evident in such a 
contract, that the rent of the land, the labour of the husband* 
man in cultivating and harvesting the crop, that of the miller 
in making the wheat into flour, and of the cooper in manufac- 
turing the barrels, are all elements to be considered in deter- 
mining the sum to be paid for performing the contract. But 
the courts have decided, that the whole complex contract shall 
take its name and character from the state of things when it is 
to be executed ; and they have accordingly determined, that 
the subject of the contract is not the rent of the land, nor the 
labour involved in performing it, but that it is a simple contract 
for the sale of the flour. . 

But there is another series of cases in which the law is 
developed in a different sense, and which are supposed to be 
governed by different principles. A contract for a coach or 
wagon not made or not completed, for a quantity of nails to 
be manufactured, for hoe shanks which remained to be made, 
for oak pins to be manufactured from planks, all these have 
been decided not to be contracts for the sale of the articles 
named, but contracts for the hiring of labour and work, al- 
though the contract is for the delivery of the article in a per- 
fect state, and at an agreied price for the thing.f 

The principal reason on which these^ decisions are vindicated 
is, that at the time of the contract, the thing itself did not 
exist, and therefore there was nothing to which it would attach, 
and which could be transferred.;]; If it be considered as a 
present sale, in the rigour of principle this is perfectly true. 

• 23 Wend. 270. Downs v. Ross; 5 Bam. & Aid., 613,- Garbuth v. Watson ; 10 
Barn. & Cress., 446, Watts r. Friend. 
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But it 13 evident, that substaniially the same reason applies 
with the same force in the other series of cases in which the 
courts have arrived at precisely the opposite conclusioDi 
Certainly the flour that is to be manufactured from wheat not 
yet sown, is no more existing in rerum natura, than the coach 
that is not made. In this series of decision, the court consider 
the contract to take its character from the state of things when 
the contract is made, and not when it is to be executed. In 
principlej then, these two classes of decisions appear to be 
diametrically opposed to each other, and as they stand on the 
same clause and words of the law, it would seem that they 
cannot both be correct. In this conflict of authorities, we are 
naturally led to look at the law itself to extract the meaning 
and intent of the legislature from their own words. 

If we look to the general reason and policy of the law, that 
is, the exclusion of the opportunities of perjury by the exclusion 
of parol evidence, it manifestly applies with all its force to this 
class of cases. This cannot admit of a doubt. Is there any 
thing, then, in the genius and principles of the common law, in 
the nature of the contract, or in the words of the legislature, 
which should exclude them from the statute. 

By the principles of the common law, the contract of sale of 
a thing certain, operates a transmutation of the property with- 
out delivery, as soon as the contract is complete- In this re- 
spect it differs from the Roman law, and that of those nations 
who have adopted the Roman law as the ba&is of their domes- 
tic jurisprudence. In that law, the contract gave only a jus 
ad rem, a right to demand the thing* or a right to damages for 
the non-delivery- It was a fixed principle in the Roman law, 
that the proprietary interest could only be transferred by de- 
livery or prescription, and not by contract,* But by the 
common law, the contract gives not only a jus ad rem, but a 
jus in re, and the purchaser, by virtue of the contract, 
after tendering the price, may take the goods as owner, with- 
out a delivery by the vendor.f It results from this, that in our 
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law the contract of sale haa its full effect only when its 
object is a thing certain and a thing in existence, for then 
only can there be a transmutation of property, and in 
strict propriety of language, then only is there a sale. When 
the subject matter of the contract is indefinite, there is no 
transmutation of property, because the contract does not ap- 
ply to any specific object. It is a contract for the sale of a 
thing in genere^ and not for the sale of a species or individual. 
If I agree with Cains for the purchase of a hundred barrels of 
flour, described as being in a particular store, or a particular 
horse named in the agreement to be delivered at a future day, 
this is properly a sale or a contract of sale. The right of 
property passes as soon as the contract is complete, and the 
risk is with the purchaser. But if I agree with him for the 
purchase of a hundred barrels of flour, or a horse generally, 
without limiting the agreement to any certain flour or particu- 
lar horse, this is not a sale, nor in strict propriety a contract of 
sale^ meaning thereby a sale. A right of property in no par- 
ticular thing is transferred, and the vendor may discharge the 
obligation of the contract, by the delivery of any individual or 
species that corresponds with the terms of the agreement. It 
becomes a sale absolutely, as soon as the individual to which 
the contract applies is ascertained^ and from that time the 
right of property and risk are transferred to the purchaser, 
without an actual tradilion of the thing. 

It has been before observed, that where, by the conditions of 
the contract, the tiling is to be delivered at a future day, it 
was supposed not to be afTectcd by the statute- The wonder 
is, not that this error is now corrected, but that it should ever 
have existed. The legislature chose the most appropriate 
words for designating a contract of this kind. The language 
is not no sale^ nor no contract of sale, but 710 contract for the 
sale of goods, words not only comprehending, but in appearance 
studiously pointing out a contract to be carried into execution 
by the transfer of the possession at a future lime. In the case 
supposed of the sale of flour, there is no doubt that such a con- 
tract, made in the usual course of business, and not as a mere 
wager on the price, or a gambling contract, is valid in law, 
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although the vendor may not have the flour when the contract 
is made** He may discharge the obligation by going into the 
market and procuring the flour before the time of delivery. 
Strike out the word flour, and insert nails, hoe shanks, or oak 
pinsf and where ts the diflerence but in name ? If the contract 
were with a merchant, who dealt in these articles by buying 
and selling, ihe case would not admit of doubf. It would be a 
contract for the sale of them. Why then, when the contract 
is with a manufacturer, should it be turned into a contract of 
hiring* If the contract for the flour were with a miller, it 
would, within the authority of the decisions, be as much a 
contract of sale as if made with a merchant, though he had 
not the flour at the time, and might discharge the obligation by 
the delivery of flour manufactured afterwards* Why not then 
when the contract is with a manufacturer of iron, w^ood or 
leather? Neiiher party, when entering into such an engage- 
ment, supposes it to be a contract for the hire of labour or 
work. The contract contemplated is that of a sale. The parties 
look to the thing as completed, and when the nails are delivered 
or are ready for delivery^ and the identical nails, to which 
the contract applies, are ascertained, it is a sale. It appears 
to me that the true intent and meaning of the statute is de- 
veloped in the first series of cases, and is departed from in the 
second. 

If this be a correct view of the law, it extends to executory 
contracts as well when made with the manufacturer, who has 
not the articles at the lime, but relies on furnishing them from 
his manufactory by fabricating them himself after the contract 
is made, as when entered into with a merchant who depends 
on purchasing them in the market, before the time for the de- 
livery; one case, asw^ellas the other, appears to be equally 
within the reason and contemplation of the law. And yetf so 
firmly had the doctrine become established in England, that 
the contract was not within the statute when it was made with 
a manufacturer, and the godds were not complete and ready 
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for delivery at the time of the contract, but remained to be 
made or were incomplete and remained to be finished, that a 
recent act of parliament, called Lord Tenterden's act, was 
passed to amend the former law or to correct the erroneous 
jurisprudence of the courts, which includes this class of cases. 
The sew iact embraces contracts when the goods intended to 
be delivered at a future day are not at the time of the contract, 
made, procured and provided and fit for delivery.*^ 

Among the Roman jurisconsults, who discussed all questions 
of law with extraordinary acuteness and followed out princi- 
ples, with great exactness, to their logical conclusions, there was 
a hesitation and fluctuation of opinion, as to the class to which 
such contracts properly belonged, similar to what we find in 
our own jurisprudence. In a contract with a mechanic for an 
article to be made, if the material was furnished by the manu- 
facturer, some held it to be a mixed contract of purchase and 
sale, and of letting and hiring, that is, that it was a sale of the 
material and a hiring of the labour. " If I agree," says Gains, 
"with a goldsmith to make me^-ings out of his own gold, of a 
certain form and weight, for which he is to be paid 200 de- 
narii, it is made a question, whether this is a contract of sale, 
or hiring. Cassius says, that it is a contract of sale of the 
material and of hiring of the labour. But the decision of the 
greater number is, that it is a contract of sale. But if I furnish 
the material, and a price is paid for the labour, it is hiring, 
locatio conductio^-f It is said by Pombonius, that it cannot be 
a contract of hiring, unless the material is furnished by the 
person for whom it is made, the locator.X It is still true, that 
when the workman furnishes the material, the transaction ap- 
pears to partake of the nature of sale and hiring, for the price 
is composed of the cost of the material, and the value of the 
labour. But it is more convenient to treat it as a simple and 
not a mixed contract, and it appears to have more of the 
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elements of sale than of hiring, and this decision conforms 
more to the intention and understanding of the parties. 

The former jurisprudence of France adopted the principles 
and distinctions of the Roman law.^ But the framers of the 
Code Civile, seem to have hesitated, and the text of the code 
exhibit some fluctuation of opinion. In article 1711, it is said, 
the contract is hiring, when the material is furnished by the 
party for whom the thing is made, leaving it to.be inferred 
that the distinction of the Roman law was adopted ; but the 
1727th article clearly treats it as a contract of hiring, whether 
the material is furnished by one party or the other.f The de- 
cision of the Roman law, though open to some criticism, and 
requiring some limitations, appears on the whole to be the most 
just, natural, and convenient. Of what consequence is it, 
asks Duranton, whether I agree with a mechanic for a pair 
of candlesticks already made, to be delivered at the end of the 
next week, or the agreement is for a pair of candlesticks to be 
made and delivered at the end of the week. At the first view, 
the contracts appear to be identical, and ordinarily they are so 
in effect. Still a case may occur, in which the difference will 
be apparent. In the case supposed, if the artist should die be- 
fore the end of the week, in the first hypothesis, the purchase 
of candlesticks already made, the contract would be binding 
on the administrator, and he might be compelled to deliver 
them ; but in the second, the contract would in some cases be 
dissolved, and the obligation extinguished. It was a question 
greatly controverted among the Roman lawyers, whether the 
obligation of doing a particular act, was in any case transmit- 
ted and bound the heirs of the undertaker, (the conductor.) 
Justinian decided, in general terms, that the obligation was 
transmitted and the heirs bound.| But notwithstanding the 
comprehensive language of the law, exceptions were made. 
If the subject of the contract was a work of art, as a statue 
or picture, in which the genius and reputation of the artist, 
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entered into the consideration, none doubted that the obligation 
was extinguished by the death of the artist.* 

The conclusion from the whole is, that when a contract is 
made with a manufacturer or artisan, for an article in the line 
of his business not made or completed at the time of the con- 
tract, but remaining to be made and delivered at a future day, 
if he furnishes the materials, the agreement, considered as a 
simple and not a mixed contract, is properly a contract of sale 
of the article, and comes within both the words and reason of the 
statute. But if the materials of which it is made are furnished 
by the party who is to have the thing, it is a contract of letting 
and hiring of work and industry. 

A few words will explain the reason of the distinction and 
show the substantial diflference in the nature and legal effects 
of the contracts. If I go to a tailor and agree with him for a 
coat to be made of his own cloth, and to be delivered to me 
next week, this is a contract of buying and selling. He may 
discharge the obligation as well by delivering me a coat at the 
time agreed, which was made before the contract, provided it 
corresponds to the terms of the agreement, as by the delivery 
of one made after the contract. And this shows that it is not 
necessarily a contract of hiring. Further, the thing, until the 
delivery, or until the particular coat I am to have is ascer- 
tained so as to operate a transfer of the right of property, re 
mains at his risk, and if it is lost or destroyed by a fortuitous 
event, the loss will be his. On the contrary, if I furnish the 
materials, the contract is that of letting and hiring. The thing 
will be at my risk, and if destroyed by an accident of major 
force, the loss will be mine. And if I furnish the cloth, the 
character of the contract will not be changed, although the 
tailor furnishes the trimmings, the cloth being the principal 
material and the trimmings an accession. So if I deliver to a 
jeweller a diamond, and engage him to make me a ring, it will 
be a contract of hiring, although he furnish the gold and silver, 
the precious stone being the principal and the metal an ac- 
cession. If I agree with an architect to build me a house on 
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his own land, and agree to give him a fixed price for the estate, 
this is a contract of sale, and if the house is destroyed by fire 
or other accident, before it is finished, the loss wi)l be his. 
But if I agree with him to build me a house on my land, it is a 
contract of hiring, although he furnish the materials, and if it 
is injured by accident, before it is finished, the loss will fall on 
me, for the land is the principal and the hoose an accession, 
on the common rule, superficies solo cedit. If it is destroyed 
before it is finished, I shall be bound to pay him for the 
materials and labour, as far as the work is done.* 



. HALT V. BROWN. 
Supreme Court of Pennsylvania^ March 71 1847- 

(1 ) The question of due diligence in seeking to give notice of dishonour of a 
note, is for the Court, the facts being undisputed. 

(2.) A notice deposited in the Pluladelphia post-office, addraopod to an eudorBer 
generally, is insufficient when he resides in Roxborough, and the nearest post-office 
at which he receiyes his letters is at Manyunk. 

(3.) To excuse a want of notice by reason of ignorance of an endoner's teaidenoe 
such ignorance and due diligence to discover it, must be shown on the part of the 
owner of the note deposited for collection, as well as of the notary and bonk. 

(4.) Sending a notice for an endorser to his subsequent endorsee, is equivalent to 
an inquiry of the endorsee for the readence of the endorser by the notary, and it 
is the duty of the endorsee to use due dUigenoe in forwai^Kng the notice to bis 
endorser. 

In error from the District Court of Philadelphia. 

April 13th. This was an action against the payee of a note, 
on his endorsement in blank, the plaintiff being the next en- 
dorser. On the trial before Pettit P. J., the plaintiff gave in 
evidence the protest of the notary on behalf of B. Smith, the 
former cashier of the Bank of Pennsylvania, in which was 
the usual averment of notification to the endorsers. 

The defendant then called the notary, who stated that his 
mode of notifying these endorsers, was by sending a clerk to 

* Pothier Contract de Louage, No. 434 ; Repertoire de jurisprudence, Mot Louage 
No. 3 & 10 ; Dig. 6. 1. 39 ; Dig. 19. 2. 37. 
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the plaintiff^ with a potice addressed to him and one to defen- 
dants, with instructions to leave both with plaintiff. That he 
also put a duplicate notice in the post-office, addressed to de- 
fendant generally. That he could not learn defendant's resi- 
dence after inquiry ; which was made at the post-office and of 
the carriers only. The directory was also examined. He said 
it was the custom of notaries, where the endorser was unknown, 
to send a notice for him to the endorsee, and that he also put 
a duplicate notice in the office and examined the directory* 

The defendant then proved that he was a dyer, whose 
business was conducted at Roxborough in this county, where 
he had also resided for upwards of six years, and that he was 
well known there and among commission merchants in the 
city. That he was in the habit of coming into town once a 
week, when he put up at the Plough Tavern, where notes 
from merchants in town, and letters from Europe, addressed 
to him at that house, were left by the post-office carriers, but 
that letters by the post were received by him at the Manayunk 
office, which was the next post-office to his residence. The 
Court rejected evidence of the drawer's circumstances and de- 
fendant's belief that the note was paid, and that he could have 
secured himself had he known of the dishonour at the time. 

The plaintiff then proved by the notary's clerk, that when he 
made the demand at the drawer's place of residence, he in- 
quired of his clerk for defendant, but could learn nothing ; that 
he then examined the directory and inquired of the letter 
carriers. The result of these inquiries being reported to the 
notary, notices were sent as before mentioned. He further 
said, he made all the inquiry he could for defendant, — all that 
wais usual. 

It was agreed on both sides in the argument, though the 
record did not show it, that the plaintiff was the owner of the 
note at maturity ; the protest being -in the name of the cashier 
of the bank where it was deposited for collection. 

The Court told the jury that if the notary was ignorant of 
the residence of the endorser, he must use due diligence to find 
it, £fhd notify him : that the question of due diligence to find 
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ihe address of the endorser and transmit him notice under the 
circumstances, was left to the jury. 

The case was argued at a former term by J. Fallon for the 
plaintiff, and Layoogk and BouyiER for defendant, and now )}y 

C. Fallon, for plaintiff in error. The question of due dili- 
gence could not arise on the facts, for there was no evidence 
of any attempt on the part of Brown, who was the real holder, 
to give the notice. But apart from this, was there evidence of 
due diligence ? It is a question of law, and the Court must 
decide when all the facts are proved without contradiction. 
Kramer v. McDowell, 8 W. & S., 138 ; Brentzer t). Whitman, 
7 ib. 264 ; Jones v. Wardle, 6 ib. 402 ; Britton v. The Bank, 
5 ib. 98. The defendant was shown to receive letters at 
another post-office nearer his residence, and the fact that 
he was unknown to the carriers, proves that a letter addressed 
to him generally, would never reach him in the city by the 
carriers. 

To make a notice through the post-office sufficient it must 
be with a proper direction. Whateley v . Bell, 9 W. 273 ; 
Ireland v. Kip, 10 John. 490, 11 ib. 231. 

There was not evidence of sufficient inquiry for the resi- 
dence of the endorser. It is not enough if made of the direc- 
tors of a discounting bank for the residence of a drawer, 
Stuckert v. Anderson, 6 Whart. 116, but must be made of the 
parties, for the presumption is, every party knows his im- 
mediate predecessor's residence. Chiity on Bills, (ed. 1842,) 
486, 524, 463, n. 3 ; Story on Prom. Notes, 316 ; Hill v. Varrell, 
3 Greenl. 233 ; Moore t^. Somersett, 6 W. & S. 262 ; and all the 
parties who are known, must be inquired of until some one is 
found who does know the residence of the others. Spencer v. 
Bank of Salina, 3 Hill, 520. 

BouviER, contra. The plaintiff is pot presumed to know the 
residence of his immediate endorser. The only case where 
this doctrine is asserted is, Moore v. Somersett, and that was 
between drawer and payee, but the present is a notb bdught 
in the market on the responsibility of some one party perhap. 
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The numerous cases on this point show, that such presumption 
does not exist- Story on Prom. Notesj §316, 370; Chapman t% 
Lapscombe, 1 John. 394. Such a rule is calculated to impair 
the value of commercial pnpen 

The Court declined hearing a reply- * 

Rogers, X — It is a rule of commercial law, that when facts 
are ascertained and undisputed, what shall constiiutc due 
diligence in communicating notice of the dishonour of a bill or 
note, 13 matter of law, to be decided by the Court, Brenzer v, 
Wightman, 7 W. & S. 2G4; Jones v. Wardell, 6 W. & S- 400; 
Brittain v~ The Doy lest own Bank, 5 W. & S. 98 j Spencer v. 
Bank of Salina, 3 Hill, 52L It would seem, therefore, that as 
there were no unascertained facts, the Court erred in submit- 
ting the question of due diligence to the jury. But if they 
ought to have instructed the jury in accordance with the ver- 
dict no injury was done to the defendant^ and this renders it 
necessary to inquire, whether due diligence was proved on 
the part of the notary, or the holder of the bill. 

There are some principles of commercial law so wcl 
settled, as not, at this day, to need the aid of authority. Thus 
a notice of the protest of a bill of exchange or note, to be given 
by one to another who resides in the same city^ must be served 
personally, or by leaving it at his house or place of business j 
depositing it in the post-office directed to him, is not sufficient- 
But when they reside in different places, a nolice of protest 
sent by mail, and directed to the endorser, at the nearest post- 
office, is sufficient, and if properly directed, it is good, although 
the letter containing it should miscarry, 11 East,, 117; 3 
Rawle, 355; Q Watts, 279- Here the notice was clearly in- 
sufficient, for the endorser resided at Roxborough Township 
in the county, and the nearest post-office, and the place where 
his letters on business were addressed to him was ihe 
Manayunk post-office, and the letter containing the nolice was 
put inihe City post-office, with a direction to the defendant, with- 
out more. But it is said he is excused from giving the notice in 
the ordinary way, because the notary whom he employed for the 
purpose was ignorant of the endorser's residence, and that he used 
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due diligence tofind it, and notify the endorser. If this be Jrue,lie 
is entitled to the benefit of the exception, but of this allegation we 
should have some proof. The note in suit was put into bank for 
collection merely. The plaintiff, Brown, was the owner and 
holder of the bill, consequently the notary, so far as regards 
this transaction, was his agent, as well as the agent of the 
bank. It was, therefore* the duty of Brown, either by himself 
or his agent, to give the defendant notice, or to show that he 
as well as the notary was ignorant of his place of residence, 
and that he also used due diligence lo discover where the en- 
dorser was to be found. 

The holder of a bill of exchange, as is ruled in Preston v, 
Dayson, el al , 7 Louis, R- 7, cannot avail himself of the 
ignorance of the notary^ as to the residence of the endorser 
and giving notice of the protest. If he knows^ he must disclose 
this residence, as it seems his neglect will discharge the en- 
dorsers. 

When a notary is employed, it is the duty of the holder to 
inform him of the endorser's place of residence, and if this be 
omitted, the notary ought to apply to alt the parties to the bill 
for information, and especially to the holder himself, 3 Green- 
leaf, 2'^B, Hill u. Varell. If the residence of the party to whom 
the notice ought to be given be not known to the holder, he 
must nevertheless not remain in a state of passive and con- 
tented ignorance, but must use diligence to discover his resi- 
dence, Chitty, 492. It appears that a demand was made at 
the maker's place of business^ and that an inquiry was made, 
without success, of his clerk, where the defendant resided ; that 
the notary looked into the directory, and inquired in vain of 
the letter carriers at the post-ofEce. Whereupon, according to 
the custom of notaries, as he says, w^hen they do not know the 
residence of the endorser, he sent a notice lo the endorsee, 
and at the same time a notice enclosed to the endorser. Had 
the notary inquired of Brown, the probability is, he would 
have been at no loss as regards the residence of the defendant, 
but instead of doing this, he does what is equivalent to it, by 
sending the notice for Haly to Brown, which devolved on 
Brown, in a reasonable time to send the notice of the dishonour 
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of the notis to the defendant; But was Brown, as is said, 
ignorant of hia place of residence t It may be so, but of this 
we ought to have some proof, however slight. He cannot 
remain, as we have already said, in a state of passive or con- 
tented ignorance.' 

It is ruled that a maker is presumed to know the resid^Eice 
of the payee, and it would seem to me that a holder is pre- 
sumed to know the abode at least of his immediate endorser. 
It is true, that in the case of a note endorsed in blank, the 
presumption is not so strong, and may of course be more 
readily rebutted, yet it exists notwithstanding. When a bill 
is taken in the ordinary course of business, it is usual to in- 
quire, not only as to the ability of the parties to the bill, but 
also as to their place of residence, so far at least, as to ascer- 
tain whether they live in the same city, county, or state, for 
that frequently, for divers reasons, will affect the value of the 
. bill. * It is difficult to believe, in the case on hand, that Brown 
did not know where Haly resided, and if he was ignorant of 
that fact, it is still more improbable he could not have ascer- 
tained his abode with ordinary diligence, so as to have given 
hifti timely notice of the dishonour of the note. Why this was 
omitted, we arenot informed. That it was material that the 
defendant should have notice, appears from the fact, that he 
offers to prove that if he had been informed of the dishonour 
of the bill, he could have protected himself from loss. Judg- 
ment reversed, and a venire de novo awarded. 



WILLIAM KRAUSKOPP v, JAMES B. AMES, MASTER OF THE 
AMERICAN BRIG REBECCA. 

District Court of the United States^ Eastern District of Penn- 
sylcania^ in Admiralty, August 3, 1846. 

(1.) A master of a' ship must show not only a breach of some Teg:uIation before 
▼enturing to use force to a passenger, but a clear necesatj for the exercise of that 
degree of force. • 

(9.) No punishment higher than a reprimand can ever be inflicted on a passen^ 
ger, without a conference with the other officers of the diiip, and an entry of the 
facts in the log-book. 
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This was a proceeding in admiralty to recover damages for 
a personal tort committed by the respondent against the 
libellant on the high seas. 

The libel asserted that the libellant, while a passenger on 
board the Rebecca, during a voyage from Rotterdam to Phila- 
delphia in the month of June, 1846, was assaulted and severely 
beaten by the respondent, then in command as master. 

The answer admitted the assault and battery ; but alleged 
impropriety of conduct on the part of the libellant towards the 
officers, the crew, and his fellow passengers, dii^bedience and 
refusal, or neglect, to obey lawful orders, insolence and irri- 
tating demeanour when reprimanded, — and general habitual 
turbulence of deportment. It then proceeded to justify the 
violence complained of, asserting that the libellant at the time 
in question, " was endangering the safety of the vessel, and 
the lives of all on board." The libellajot, it affirmed, was dis- 
covered in the act of burning a piece of tarred canvass be- 
longing to the brig, for which he was reprimanded by the cap- 
tain, that he replied to the captain in an abusive and 
scandalous manner, by calling him, in German, a rascal, and 
applying to him many abusive and vulgar epithets, — that he 
(the libellant) seized with one hand an iron chain-hook, and 
with the other a heavy billet of wood, with which he threaten- 
ed to strike the captain, and taunted him to fight, and that the 
captain then seized a small line, with which he struck the 
libellant four or five blows on the back. 

Mr. Rehak, and Mr. W. G. Smith, for libellant. 
Mr. R. K.^ Scott, for respondent. 

Kane, J., after stating the nature of the libel and answer, 
proceeded. The facts as before me in proof, are these. 

The libellant was a steerage passenger from Rotterdam to 
the United States, on board the vessel which the respondent 
commanded. Among the regulations for the government of 
the passengers, was one forbidding them to use any of the 
canvass, cordage, of other property of the ship, without per- 
mission. This, it is said, had been more thap once broken by 
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the libellanty and he had been reprimanded in consequence, 
when on the 29th of June, being on the high seas, he wis 
charged by the captain with having taken a small piece, or rag 
as some of the witnesses call it, of tarred canvass, to assist in 
kindling the fire, at which he was cooking his dinner. The 
witnesses to the transaction did not understand English, and 
do not speak of the reprimand which followed ; .they say, how- 
ever, that the libellant, who speaks their language, distinctly 
and repeatedly denied that he had committed the offence, and 
they do not say that he did so in a disrespectful or threatening 
manner. 

The captain thereupon snatched the burning canvass from 
the fire and struck the libellant with it several blows in the 
face, following up the attack as the libellant retreated by blows 
of the fist, which made his nose bleed. One of the witnesses 
for the defence added, that at this time the libellant had a stick 
of fire wood in one hand and a chain-hook in the other, which 
he had taken up for the purpose either of defence or menace ; 
but it is evident that he made no use of either, and it seemed 
most probable that he was about to employ them in the adjust- 
ment of his cooking fire. 

After thus striking the libellant with the fragment of canvass 
and with his fist, the captain retired to his cabin, and imme- 
diately returned with a small cord, with which.he proceeded 
to whip the libellant severely. The libellant again retreated, 
making no defence, and crying loudly for mercy, but the beat- 
ing continued till he had received, according to the different 
witnesses, from twelve to thirty stripes over the back, arms, 
and neck, when some of the passengers interfered. The libel- 
lant was clad in a shirt and trowsers, and the lashes were 
severe enough, some of them, to break the skin, drawing the 
blood, and leaving wounds, that were still open, according to 
one witness, at the end of a fortnight 

It is added in almost all the depositions on both sides, that 
the libellant was not acceptable to those on board. He is 
said to have been extremely regardless of personal cleanliness, 
oflfensive in his manners, and frequently engaged in disputes 
and even fights with his fellow passengers. He was generally, 
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if not universally designated as the Jew, aiid seetns to have 
beeti the object of common dislike to the passengers and in- 
ferior officers. It is not, however, in proof, that he was at 
any time the aggressor, and it would seem that the gross lan- 
guage which he applied to the captain, though not in his 
presence, was provoked by the beating which he had received 
shortly before. I have attended to the libellant's offensive 
bearing, and to his unpopularity on board the vessel, which 
are testified to, by the witnesses, because, on the one hand, 
they negative the idea of partiality towards him in their rep- 
resentations here,' and because they present the only palliation 
which the proofs, as I have analyzed them, enable me to find 
for the captain's conduct. 

Such are the facts upon which I am now to pass. They 
establish, beyond question, the trespass complained of, and they 
fail to show any legal justification on the part of the respon- 
dent. 

The law invests the master of a ship at sea, with a high and 
responsible discretion. He has the absolute charge of his 
vessel, the absolute command of his crew, and a necessary 
control over his passengers. He may make proper regulations 
for their government, such as may ensure their safety, promote 
the general comfort, and preserve decent order; and these 
regulations he may enforce by all temperate and needful ex- 
ercise of power. 

But here his authority over his passengers finas its limits, 
and he is a trespasser if he goes beyond it. He must show 
not only a breach of regulation before venturing to use force 
towards any one of them, but ajso, that there was a clear 
necessity for the exercise of that degree of force. He is not 
to punish an infraction of mere police rules, by striking a 
passenger with his fist, or beating him with a rope's end, — still 
less is he to do this, before he has exhausted all milder and 
less degrading means of vindicating the order of the ship. 
Courteous request, patience and renewed remonstrance, or 
reprimand,— and at last, just so much restraint, and if that be 
unavailing, just so much active force, and no more, as the ex- 
igency may call for : — these are the legitimate rights of the 
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captain over his pfaasengers. They are to be exercised de- 
liberately and with moderation, without any haste or rudeness, 
and afier patient examination of the facts ; and I have no besi* 
tation in adding, that no punishment higher than a reprimand, 
should etrer be inflicted on a passenger, without a conference 
with the other officers of the ship, and an entry of the facts on 
the log-book. The only exception to this rule, should be that 
of necessity, present or imminent, resistance to " acts of 
violence by a prompt reaction of lawful force, as in the dis- 
orders of commencing mutiny, cases which speak for them- 
selves and are of unavoidable dispensation." Lord Slowell in 
the Agincourt, 1 Hagg. 271. I fully adopt the language of 
Lord Tenterden, as cited by C. J. Tindall, in Murray v. Moul- 
trie, 6 Gjn & P. 472, that even in the case of a mariner, (how 
much more in that of a passenger,) — " it is always desirable, 
and indeed the duty of the captain, to institute an inquiry, and 
have the result of it entered upon the log-book. It is his duty 
because, by availing himself of the advice of others, he prevents 
himself from acting solely on his own feelings, which may be 
excited, and it is his interest, because it furnishes evidence in 
his favour, to be used on the day of trial." 

Captain Ames, whose general good character appears to be 
well established, and whose conduct towards the rest of his 
passengers, is spoken of in terms of commendation, has erred 
grievously in his estimate of his rights over the libellant, or he 
has been led away by his passions. The libellant has been in- 
jured. He may have violated the proper rules of the ship, — he 
may have offended much against all who were on board by 
gross disregard of the proprieties of social life, — he may have 
been of a quarrelsome temper, or too willing to resent what he 
considered a sneer at his religious faith. All this does not ex- 
cuse the captain's violence towards him, and sitting here as a 
Judge of Admiralty, it is my duty, not only to the libellant but 
to all who may follow him as emigrants to this country, to de- 
cree such damages as may leave no doubt of the protecting 
power of the law over passengers on the high seas. Consider- 
ing, however, that this is not the only proceeding in which the 
captain may be visited for his error, (and anxious to avoid a 
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precedent, which may invile too general recourse to the ad- 
miralty in cases which Uke this are better fitted for the action 
of a jury,) I am unwilling to mulct him in aggravated dam- 
ages, 

1 decree for the Ubellant, and that the respondent do pay 
him one hundred dollars for his damages, together with fpU 
costs. 



COMMONWEALTH v, YAW SICKLE, 



Supreme Court of Pennsyhania^ Nisi Prius^ May^ 1845, 
fore Mr. Justice SfiaaEANT. 



Be- 



(1.) A pig sty in a city is per se a nuisance, 

(3.) Il is no defence to an mdictm^nt for a nuisance in a city^ that it has been 
cotiducted ill the Game place for a long series of yeana, mno nuisance can be joati-- 
ficd by prescription ; nor that it has become Bcceasary to the community in which 
it is situated, 

(3.) A nuisance in a city m not the legs obnoxious to indicCmf^nt from tbe fact 
that it is conneclcd with a large and flouristiing manufacture. 

(4») Where an indictment charged that the defendant fed a large number of 
hogfi^ with " slopf fermented graLn, the ofi&ls and entrails of beaslSj and otber filth,^* 
by means whereof a nuisance &.c, was created^ and the evidence sliowed that the 
hogs were fed exclusively on slop^ it was held that there was no variance* 

(5.) The Act of Assembly of 21st March, 1806, prescribing, '*thal in all casef 
where a '^ remedy is provided, or any thing directed to be done by any act or acts 
of Assembty of this commonweallh, the directions of the said acts shall be strictly 
pursued, and no penally shall he inflictedj or any thing dene agreeably to the pro- 
visions of the common law in such cases, further than shall be necCEsary for 
carrying such act or acts into eifect," does not destroy the remedy of indictment at 
common law, as to a nuisance in the city of Philadelphia ^ though such nnisance is 
in itself liable to be Guppressed by the summary process afforded by the auts of 
Assembly constituting the hoard of health* 



This was an indictment for nuisance found in the Court of 
Oyer and Terminer, &c*, of the city and county of Philadel- 
phia, at March Term, 1845, and removed by certiorari to the 
Supreme Courtp The indictment was in three counts, and was 
substantially as follows. 

The first count charged that the defendant, near to divers 
public highways, &c., and also to the dwelling houses of divers 
citizens^ &c-» did unlawfully, and without sufEcient cause^ 
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place in a certain messuage and tenement, &c., a great number 
of hogs, to VfiU one thousand, and the said hogs then and there, 
&c., did feed and cause to be fed with the ofTals and entrails 
of beasts and other filth, by means whereof divers noisome and 
unwholesome smells and stenches, &c., were -generated, d&c, 
whereby the air was made insalubrious and ofTensive, &c., to 
the common nuisance, &c. The second count was for the 
mere keeping of the hogs, with the averment that they were 
fed with " slop, fermented grain, the offals and entrails of beasts, 
and other filth," &c. ; but was in other respects similar to the 
first. The third count alleged the existence of a " certain 
house, commonly called the Pigs' Boarding House, and a cer- 
tain yard to the same belonging,'' and proceeded to charge the 
defendant, in about the same phraseology as the first count, 
with keeping and feeding therein hogs in great numbers. 

The evidences was voluminous, occupying more than a week 
in its rendition. 

It appeared that the alleged nuisance consisted of a large 
establishment in the north-west corner of the city of Philadelphia, 
fronting on the river Schuylkill, and consisting in part of a 
large distillery, and in part of a frame edifice of considerable 
extent, with extensive outworks attached thereto, in which 
large numbers of hogs were fattened for the city market, and 
were fed chiefly from the refuse from the distillery. The site 
was within the original limits of the city charter; and it ap- 
peared in evidence that it had been used for the purposes above 
mentioned, for more than thirty years. At the time of the 
trial, and for a few years previous, the city had been rapidly 
extending in that direction, but at the time of the establish- 
ment of the alleged nuisance, the land in its vicinity had been 
for a number of years an unoccupied waste, which, in several 
instances, at different points, had been devoted to similar pur- 
poses. Several public institutions of great importance how- 
ever had, from time to time, been erected in the immediate neigh- 
bourhood ; and it was the alleged injury inflicted on these, 
as well as on the dwelling houses lately erected in the vicinity, 
that formed the principal ground of complaint. 

It was shown by the prosecution, that the buildings in ques- 
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lion were capable of accommodating as many as a thousand 
hogs, and that frequcnlly as many as that number were there 
coUecled at one time; that in warm weather the stench wag 
so intolerable, as to make it almost impossible to pass through 
the street^ on whicfi tbe establishment opened, without nausea^ 
and that when the wind was from the north-west, it was per- 
ceptible for a half mile towards the heart of the city; that the 
water of the SGhtiylkill was infected by the great quantities of 
filth and ordure which were discharged; that the value of 
properly adjacent was diminished from ten to fifteen per cent., 
and that the comfort of the residents thereabout was materially 
affected by the effluvia. 

On the part of the defence it was insisted, in the first place^ 
that by the acts establishing the Board of Health, cognizance 
of nuisances of this character in the city and county of Phila- 
delphia, was vested in that institution ; and that this being the 
case, jurisdiction at common law was ousted by the operation 
of the Act of 2 1 St March, 1806. 

It was shown also, that the establishment was conducted 
with as much regard to cleanliness as its character permitted ; 
that there were and had been from time immemorial a num- 
ber of smaller piggeries, to which the smell could be jointly at- 
tributed \ and that it had been in existence long before the 
erection in the neighbourhood of the edifices, the value of 
which, it was alleged, were deteriorated. 

In addition to this last branch of defence, it was urged, as a 
matter of law, that the business, as thus conducted, was essential 
to the city, and that the section of the city plot on which it 
was carried on, had been fur so long a period devoted to this 
and similar purposes, as to give those who had more recently 
moved into it no juat right of complaint. There was a variance 
also, it was insisted, between the indictment and the proof, the 
former of which averred the hogs to have been fed with the 
offals and entrails of beaets, and other filth, whereas the latter 
showed, that the food was principally grain and slop. Several 
technical grounds of defence to the allegation of ownership in 
the indictment were also taken; but as they were negatived by 
the jury, and presented no question of law to the court, they 
are here omitted. 
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Mr. CuYLBE, Mr. F. WnARTOiry and Mr. Kahe, Attorney 
General, who addressed the jury for the common wealth, argued 
that a pig-yard in a city, is per se a nuisance, Bac. Abr., title 
Nuisance ; Queen v. Wigg, 2 Salk. 454 ; 4 Rogers Cr. Recor- 
der, 26; and that if it be such, it cannot be protected from in^ 
dictment, by its comparative usefulness, R. v. Ward, 4 Ad. & 
El. 384, by the existence of kindred offences around it, R. v. 
Neil, 2 C. & P., 485 ; or by its long continuance, Eikins v. 
State, 2 Humphrey, 643 ; Com v. Alburger, 1 Whart. 469 ; 
Com. V. Tucker, 2 Rich. 44. The alleged variance as to the 
feed of the hogs, they urged, was immaterial, People v* 
Townsend, 3 Hill, N. Y. 479. 

Mr. Hooo, Mr. Goodman, Mr. C. Gilpin, and Mr. F. W. 
HuBBELL, insisted : 

That the business of the defendant was sanctioned by the 
long toleration of other more offensive trades in the neighbour- 
hood, and that this was a defence in law. R. v. Watts, Moo. 
& M. 281. 

That it having been in existence before population had] 
reached that section of the city, those subsequently moving: 
into the neighl^ourhood, had no just ground for complaints 
R. V. Neville, Peake, N. P. 93; R. v, Russell, C. B. & C. 566 ;: 
R. V. Cross, 2 C. & P. 483. 

The necessity of an establishment like this» withdraws it 
from the operation of the law concerning nuisance. 1 Hawk. 
P. C. c. 75, s. 10. 

There is a clear variance between the indictment and the 
evidence, with respect to the alleged noxious food. 2 Rus. 
on Crimes, 793. 

Sergeant, J. — The establishment, which is the subject of 
this indictment, is alleged by the commonwealth to be injurious 
to comfort and health. The defendant denies the truth of both 
these allegations. I need not press upon you at the outset the 
great importance of the issue to the city of Philadelphia, no 
part of which, either by the terms of its charter, or the ne- 
cessities of its citizens can be dedicated to the purposes of 

VOL. VII. — 12 




H COMMONWEALTH V, VAN SICKLE. 

a nuisance. No man, or body of men has a right to occupy a 
jiorlion of it, and declare that that shall be a Golgotha. Per- 
sons owning property in city lots, are entitled by right to 

healthy air, and to a use of the public highways unimpaired by 
any adjacent nuisance. If this is a principle of general ap- 
plication to all citieSj it ia of peculiar moment to this, where 
the climate during the summer months, is one of intense heat, 
and where from the comparative lowness of ^he ground, cor- 
ruption of the atmosphere may produce, aa in former times, it 
has produced, contagion and disease- It was for the purpose 
of checking such mischiefs, that the Board of Health was 
originally organized, and had that body done its duty in the 
present case, this trial would never have taken place. 

The issue in this case, narrows itself to a single point, and 
that point if you believe the evidence on both sides, is one of 
law, on which it is your duty to receive the instructions of 
the Court. Before reaching it, I will dispose of one or two 
grounds of defence which have been zealously urged as a bar 
to the indictmentp In the first place, it is said that the defen- 
dant has acquired by lapse of time, and by original undistur- 
bed possession of the precinct, a right to maintain the establish- 
ment in quesliooj against subsequent incomers- Such I deny 
to be the hw. No one has a right to erect a nuisance, and 
then, after time has passed by, to say that he has a title to it 
by prescription* You will not understand me as saying that 
the distillery^ stripped of the piggery attached to iij is in 
itself a nuisance. If, however, the whole concern, as jointly 
conducted, is such, no length of time con protect it 

Nor is the posit ion j that ihe business conducted by the de- 
fendant is necessary to the city, and should therefore be 
managed in convenient proximity to it, entitled to your con- 
aideratioUi There are some trades so necessarily offensive, 
ihat merely carrying ihem on within the limits of a populous 
city, is in itself a nuisance. The one which is the subject of 
this indictmcnl, you will understand to be such. The Itjw is 
perfectly well settled that a hog pen in a city is a nuisance ; in 
ihe country, ii is not so, though if a man should start a pig 
sty opposiJe to his neighbour's doon the latter has a remedy j 
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and in a city, ivhich is one close neighbourhood, a fortiori, 
there must be a remedy also. You will take the law to be, 
that the keeping of pigs in a .community like this, whether 
there be one or a thousand, is indictable. Nor does the/ law 
recognize any distinction between the several points of a city 
dedicated to. public use and comfort. A pig sty is as justifiable 
in the centre of a city as in its farthest corner. If the one 
that is before you is sanctioned, a man will have a perfect 
right to open another opposite this court house. You are not 
justified in singling out any section of a city for a purpose like 
this ; if you do, you must open the whole of it to the same ob- 
ject 

It is said by way of defence, that manufactures in a large 
community, are to be protected, and that this was a manufac- 
ture. Without touching the question, whether a manufacture 
in the strict sense of the term, if offensive to the comfort of 
the^ community, can bd removed by indictment, there is no 
pretence for saying, that a piggery is a manufactory at all. 

The alleged variance between the indictment and the evi- 
dence, as to the feed of the hogs is immaterial, and in fact, 
you may treat the entire averment as to feed, as surplusage. 

It is not necessary, as seems to have been supposed by the 
defence, for the commonwealth to have proved, that the 
material on which the hogs were fed, was in itself unwhole- 
some and offensive. If the hogs lived, they must have eaten, 
if they ate, they must have digested, if they digested, there 
must have been excremenlation, and if so, there is no necessity 
for any dispute as to whether there was sufficient cause for 
complaint in the establishment conducted by the defendant. 

Without considering therefore, whether the discomfort and 
ill health experienced by the neighbourhood, is to be attributed 
to this alone, or to this in conjunction with other causes, it is 
my duty to instruct you, that the fact of the nuisance being 
cogniziable by the board of health, does not exclude the com- 
mon law procedure by indictment, and that if you believe 
the evidence in the whole case, you must find the defendant 
guilty, in manner and form as charged in the indictment. 



W EAST V. SMITH* 

A verdict of guilty being rendered by the jury, motions in 
arrest of judgment, and for a new trial, were made by the de- 
fence, embracing the principal points urged on trial, but were 
ultimately abandoned, and the nuisance abated, without the 
case being taken to the court in banc. 



EAST V. SMITH. 
Qveen^s Bench, Bail CourU Easter Term. 

(1.) A party (not the holder of the bill) giving notice of dishonour, must intimate 
■that the party addressed is looked to for payment 

(2.) Semble, a foreman is not authorized to act with respect to bills. 

This was an action in the sherifTs court, brought by the en- 
dorsee against the drawer of a bill of exchange, which had 
been endorsed by the drawer to one Day, and by him to the 
plaintiff. The defendant pleaded no notice of dishonour. The 
bill became due on a Saturday, when the plaintiff called upon 
the acceptor, who told him that he would pay it on the Monday. 
On the same day he called on Day; saw his foreman Pritchard, 
and told him that the bill was not taken up. Afterwards, but 
still on the same day, the defendant called, and was told by 
Pritchard that the bill was not taken up. The jury found for 
the plaintiff. Corrie had obtained a rule nisi to set aside the 
verdict and to have a nonsuit entered, or for a new trial, on 
the ground that, under the circumstances, there was no suffici- 
ent notice of dishonour to the defendant to make him liable to 
pay the bill. Against which 

Martiit, showed cause. Corrie, contra. 

Coleridge, J. — I think there must be a new trial in this case. 
It is now sufficiently established^ that, when notice of dishonour 
is given by a party not the holder of the bill, there must be, at 
least by necessary implication, a statement of three things, as 
laid down by my Brother Parke, viz. of presentment when due 



cou&T OF qvbbn's bench. B9 

of a refusal to pay, and that the party addressed is looked to 
for payment. Now, here the last part was wholly omitted ia 
the notice given, and it is, therefore insufficient. It was con- 
tended on the part of the plaintiff, that, as the fact of notiqe 
simply was alleged in the declaration, and as issue was joined 
upon the traverse of that fact alone, proof of any notice would 
be sufficient. That argument I do not think conclusive ; notice 
in the declaration must be considered to mean good and 
sufficient notice, so that we come back to that point. Reference 
has been made to the observations of Lord Denman, C. J., in 
Furze v, Sharwood,''^ as to any notice being sufficient for us to 
infer a looking to the party for payment Now, these remarks 
may be very correct as applied to the circumstances of that 
particular case, and yet not to these ; and we easily understand 
that an intimation may be given to a party without its being 
suggested that he is looked to for payment. There is also this 
distinction, that here the party is not the holder of the bill ; it 
may be that any notice from a holder may be enough to indi- 
cate that he looks for payment, but we cannot extend that to a 
stranger. Again, the party here was only a foreman, and I do 
not think that, without some evidence, we can assume he was 
authorized to act with respect to bills of exchange. Though 
it is stated that he is Day's foreman, we are not even told 
what Day's particular ^business was, and, under the circum- 
stances, I do not think I can infer from the evidence that he 
had authority to give notice of the dishonour. The notice was 
merely a verbal one, and no doubt it is more difficult to form 
a judgment respecting it than when dealing with a written in- 
strument. No doubt a judge and jury may get at the mean- 
ing of parties, &c., which we cannot get at here ; still there 
must be some evidence of that kind — something by which one 
might infer that circumstances existed which do no appear on 
the face of the proceedings ; there is nothing of that kind here. 
As the notice, therefore, does not appear to me sufficient, there 
must be a new trial. — Rule absolute. 



2 Q. B. Reps., : 
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DAVIES V. WILLIAMS. 
Court of Queen* s Benefit Trinity Term, June 3. 

The declaratidii stated that defcndaQt aasauUed and debauched S. D., then and 
Htill beinj5 the daughter and Eprvant of plaiiitil!': avertnent of loss af service. Plea, 
thot S. D. w»s not at the edd tint's when, &<r,, or tmy of tbemr the wrvnnt of 
ploindir The tr^poEs wos committed while S* D. w;^b in tho Bcrrico of dcfco- 
dant i hut Bhe returned to the house of ijkintifl' before she n^ dtiUveted of D 
child ^ — heMj that the pka was proved. 

The declaraiion staled that defendant, on the 18th Novem- 
ber, 1844, and on divers other days between that day and the 
comnnencement of this suitj with force and arms assauhedi de-' 
bauched, and carnally knew, one Susannah Davies, then and 
alill being the daughter and servant of ihe plaintiff, whereby 
the said daughter and servant of the plaintiff then became 
pregnant, <fecp, and so continued for a long time, to wit, &c,, and 
at the expiration thereof, to %vit, &c., andbefure the commence- 
ment of this suit, vi^as delivered of a child, wilh which she was 
so pregnant as aforesaid. By means of which several premises 
the plaintiff's said daughter and servant for a long time, to wit, 
from the day and year aforesaid, at the time of the commence* 
ment of this suit, became and remained unable to perform the 
necessary affairs and business of the plaintiff, so being her 
mother and mistress as aforesaid, and thereby the plaintiff 
during all that time was deprived of the service of her said 
daughter and servant, &c. Pleas — first, not guilty; secondly, 
that the said Susannah Da vies was not at the said times when> 
&ic., or any of them, the servant of the plaintiff, in manner and 
form, &c* On the trial before Lord Denman, C. J-, at the 
summer assizes for Caernarvonshire, it appeared that the tres- 
pass was committed while the plaintiff's daughter was in the 
service of the defendant, and that at (he end of Aprilj 1845, 
when the year's service expired, she returned to her mother's 
house pregnant, and remained there in a state of service till 
July, when she was delivered. The Lord Chief Justice non- 
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suited the plaintiff, reserving leave to the plaintiff to move to 
enter a verdict for lOi, the damages conditionally found by the 
jury. 

In the following Mich. Term (Nov. 16th,) Townsend ob- 
tained a rule nisi accordingly, against which 

Welsby, now showed cause. — The service, the loss of which 
is necessary to maintain the action is referable to the period 
when the trespass was committed. In this case the loss of 
service was at a subsequent period. He cited Posllethwaite o, 
Parkes, 3 Burr., 1878 ; Bennett t\ Alcock, 2 T. R. 166; Blay- 
mire v. Hagley, 6 Mee. & VV. 65 ; Dean v. Peel, 6 East, 45 ; 
Jones V. Brown, Peake, N. P. C. ; 1 Esp. 217 ; Harris v. Butler, 
2 Mee. & W. 539 ; Grinnel v. Wells, 7 Man. & Gr. 1033 ; 8 
Scott, N. R. 741 ; 8 Jur. 1101. The material allegation is tra- 
versed in the plea. 

Townsend and E. Beavan, contra. — It is now considered 
that the consequence of the trespass, viz. the loss of service, 
and not the trespass itself, is the sole foundation of this action ; 
Tindal, C. J., in Grinnell v. Wells, 7 Man. & Gr. 1033, 1041 ; 
8 Scott, N. R., 741 ; 8 Jur. 1101 ; it is in effect an action on 
the case. Woodward v. Walton, 2 N. R. 476. The averment 
in the plea that S. Davies was not the servant of the plaintiff 
" at any of the times when, &c," means when the loss of ser- 
vice accrued. They cited Lord Denman, C. J., in Torrence v. 
Gibbins, 1 D. & M., 224 ; Parke, B., in Levi v. Langridge, 2 
Mee. & W. 519; affirmed, in error, 4 Mee. & W. 337. 
[Coleridge, J. — How does it appear that the daughter would 
have returned to her mother's house, if she had not been 
violated ? without the allegation in the declaration thatS. Davies 
was the servant of the plaintiff, the action could not be main- 
tained.] In Dean w. Peel, 6 East, 45, there was no animus 
revertendi. It is not necessary to prove that she was the ser- 
vant of the plaintiff at all the times ; the allegation is satisfied 
by proof of her being servant at the material time. Richardson 
V. Rawlinson, 1 Marsh, 58. [Coleridge, J. — Suppose she had 
gone to another master, and left his service because her state 
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was discovered, atid ihen went to her mother's house,] The 
Statute of Limitations runs from the time of the loss of the 
service* Robcrls t?. Reid, 16 East, 215 ; Norton v. Jason, Sty, 
399. [Welsby- — That was an action on the case*] 

Lord Dekmax, C. J» — I remain of the same opinii^n as on the 
trial. The rensoning is conclusive: the allegation of service 
at the time when the trespass was committed is necessary, as 
the Court of Exchequer held, and therefore the proof of it at 
that time is necessary, 

Paitesojv, J. — Loss of service is the gist of the action, but it 
is loss of service arising from the wrongful act of the defen- 
dant Here, that act is not in point of law wrongful to the 
plaintiff, being done when the relation of servant did not exist ; 
the circumstance of that relation being in existence afterwards 
does not give a cause of action- The argument for the plain- 
tiff must go the length of contending that an action could be 
maintained by a second master. 

Coleridge, X — The trespass of the defendant occasioning 
the loss of service, which is the cause of action, was not com- 
mitted during the relation of master and servant : though con- 
sequential injury has arisen to the plaintiff from the act of the 
defendant, because she has taken into her service a person who 
has been rendered less valuable by some act done to hca* by 
the defendant before that time, 

Ejilr, X — The plaintiff had no vested right to the services 
of her daughter who had been seduced; that appears tome 
to make the distinction between this and many of the cases 
cited* — Rule discharged.* 



* See artifilc entitled ^^ Seduction/' nndet the head of Monthly Inbeltigenoe. 
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Ulontljlg InteUigcnce. 



The License L\w.— In the case of Parker v. The Commonwealth, 
recently decided at Pittsburg, the Supreme Court of this State have been 
called upon to consider the constitutionality of the Act of 7th April, 1846, 
entitled " An Act authorizing the citizens of certain counties to decide by 
ballot whether the sale of vinous and spirituous liquors shall be continued 
in said counties." The Court were divided in the ratio of three to two, and 
Judge Bell delivering the opinion of the majority, decided against the con- 
stitutionality of the Act, in an argument of great force. 

The length of the decision precludes our publishing it in full in the 
Journal ; a careful analysis of the points made, and course of argument fol- 
lowed by the majority, (too meagre, we fear, to do justice,) is subjoined. 

" Although the government of Pennsylvania is not like that of the United States, 
one of enumerated powers, still its authority is limited, and an act of its legisla- 
ture contravening no express provision of the constitution, may still be invalid if 
in violation of the spirit of that instrument, and the genius of the institutions de- 
signed to be created by it Admitting in the fullest extent, the great truth that 
*all power is inherent in the people, and all free governments are founded on their 
authority, and instituted for their peace, safety and happiness/ still it has been 
found impracticable and mischievous in large communities, for the people to exer- 
cise the powers of government on the principles of a pure democracy. By the in- 
troduction of original written compacts, framed by the people themselves, a marked 
distinction has been established between the unlimited and indefinite power of the 
community considered as a whole, and the definite and limited power of the legisla- 
tor, who is but an agent to perform certain duties, which must be exercised only 
in the manner pointed out in the compact By this compact, the people of Penn- 
sylvania have delegated all legislative power to a General Assembly, consisting of 
a Senate and House of Representatives, divesting themselves at the same time, 
solemnly and emphatically, of all right to make or declare the law, or to interfere 
with ordinary legislation, otherwise than in the manner pointed out in Art. IX, sec. 
XX, which declares that * the citizens may assemble in a- peaceable manner and 
petition for a redress of grievances." To make laws is not so much the privilege 
of the General Assembly, as it is its duty, whenever the good of the community 
calls for legislative action. No man is bound to accept the office of a legislator, but 
once having accepted, he cannot evade the duties and responsibilities incident to it. 
The maxim, that dekgata potestas now potest deUgari, is a primal axiom of juris- 
prudence, and is more especially so, where it rests in a confidence partaking of the 
nature of a trust and requiring for its discharge, understanding, knowledge, and 
rectitude. Not even to the whole people then, can the representative delegate his 
authority ; they have expressly forbidden this, by the solemn expression of their 
will, that * the legislative power akall be vested in the General Assembly,* a fortiori 
then, it cannot be relinquished to a portion of the people. The people of this com- 
monwealth have reserved to themselves the right to abolish and reconstruct the 
political fabric, and may assume, if they please, the direct control of ordinary legis- 
lation. It is not likely they will ever do this : it is not certainly for their servants 
to anticipate the expression of such a will. 

*• The great question here is, did the legislature of 1846 fall into this error 1 This 
question will be best resolved, by an inquiry into the nature of municipal laws, and 
ascertaining how far the Act of Assembly under review, squares with the definition 
of such laws." 
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The Court here defined municipal law, (ssee Blacks. Com. vol, T, pag-o 
44,) and declared the definition as applicable under our institutbnfl, as 
under those of Great Britain, i^Jth the sing-le modification, that here, the 
maker's will is subordinate to constitutional injunction. 

They tfien proceeded to review the several Acts of Assembly in relation 
to licenses to sell vinous or epirituoua liquora, and come, in order, to this of 
April 7th, 1846, which provides in substance, that "it shall be lawful for 
the citizens of the several boroughs*, wards, an<l townships, in ct^rtain 
counties named, including' the county of Alleg-heny, at the annual election 
of township officers, to determijie by vote whether the eale of vinous or 
spiritous liquors should be permitted among- them for the ensuing year ; that 
whenever in any of the said borou^fhs, &,c., there shall be a majority of 
votes ^against the sale of liquors,' the Court of Quarter Sessions shall not 
for the ensuing year, erant license to any inn or tavern, nor the treasurer 
of the county i^siie a license to any retailer of merchandise for the sale of 
vinous ot spirituous liquors, with hi said borough, &;c.,for said year; that if 
any person in said borough, &c , should within one year, sell and deliver, 
or cause to be sold and delivered to any person, any vinous or spirituous 
liquors, except as provided in the Act, such perton shall be liable to be in- 
dicted, &c., but if any of the borough?, &c., in the said county, shall by a 
majority of votes decide * for a sale of hquorfl,* then the laws in force, regu- 
lating the business of inns and taverns, and retailers of foreign goods and 
merchandise, including liquors^ shall remain in force, as if the Act had 
not been passed," upon which tliey say : — 

** This Ai^t depend? lor its vnJidlty and binding efficacy, Upon tb« popolar vqta 
of desigimted districts. Instead of leaving the legisla^ture compleLB in the essential 
requisites of evciy law, it operates only hy virtue of a mandate, ^pressed subse- 
quently to its enactments. That ia not law which is not obligatory upon thosQ 
who are to be the subjects of it, 

** There appeaiB to be no legal authority, from which the Act of 1846 derives its 
mandatory and obligatory character, the ciiizena by vfhose vote«, it is alleged, this 
character is derived, were vtatcd with the power to act by the General Assembly, 
whkh itself, it ha» Wn £hown, possessed no authority to make such transfer, A& 
well might a governor refer to the people to decbre whether a criminal shoo I J be 
pardoned or executed » or a court direct ji;idgment to be entered in a civil action for 
which ever party the people of a county should decide. The mass of the commont- 
ty cannot be called to the aid of any one ofthe conslittient elements of the government, 
in &ny other mode than that pointed out by the fundamental law- If such a prac* 
tice should l>e sanctioned, every case of doubtful propriety would be referred to tha 
decision of the ballot Iwi, by faithless legislati^rs, anxious to escape the reponsdbilily 
of their position. It is not denied that in contemplating important eb tinges in ei* 
istlng laws, the con^itiCuent shouTd be consulted, but the legislature must adopt this 
will in the form of a statute, befor^i it can have the force of a lavr. It is urged Ihat 
this system of legislation has become legitimated by long custom, and our attention 
has been called to several supposed instances. Did these really exibi, they would 
cause hesitation in arriving at « conclusion adverse to the validity of the action im- 
peached in this cas'% but ^vould not justify us in declining to express the conclusion 
that the legislature has transcended its authority. In questions of property an error 
of long standing may be permitted to stand, because the correction might produce 
more mischief than would be worked by its continuance. But such an ergo men* 
has no place whore the error threatens the political existence of a State. With the 
exneption however, of a single class of modern origin, we think no legisEation, of a 
^Endar character to this, c^n be tbund." 

The cases of municipal corporations clothed with the power to make by- 
laws; the Acts of Assembly in relation to com monschoola; the non intcrcouree 
acts of CongrF'Bs of Marcli^ 16(}9^ and May» 1810; and the Act of Assembly 
of the 1 4th of April, 1335, which submitted to the citizens of the State, the 
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question whether a convention shonld be holden ; having been successively 
examined, and the distinction between them and the Act under considera- 
tion pointed out, they go on to say :-^- 

** The right exercised by Congress of erecting the public domain, from time to 
time, into territories, and organizing them for the purposes of government, by 
authorizing the election of executive, judicial, and legislative officers, and conferring 
on the latter the power to make laws subject to the approval of Congress, affi>rdfl no 
argument against the view taken by this Court, as that power is expressly granted 
by Act 4, sec 3, of the constitution of the United States. The only class of acts 
which seem to sustain the one under consideration, are a series commencing about 
the year 1839, and coming down to the present day, acts providing all the details 
necessary for the erection and government of poor houses, in the counties named in 
these acts, and leaving the question of the erection of the house to the decision of 
the people of the county : whether these acts can be distinguished in principle from 
that under consideration, it is not now necessary to decide. If they be unconsti- 
tutional, they serve to show how a dangerous practice may creep unnoticed into 
the legishiture, but they cannot justify its continuance." 

The Court then declared the Act inoperative and void, and reversed the 
decision of the Quarter Sessions of Allegheny County. 

Judse Coulter delivered the dissenting opinion of himself and Judge 
Burnsides. As under the Act of Assembly of April the 11th, 1845, this opin- 
ion will not be published in the State Reports, we shall, in order to preserve 
it for the use of the profession, insert it in full in a subsequent number. 



Seduction. — The case of Davies v, Williams, reported on page 90 of ;| 

this number of the Journal, decided, on principles, sound in England, and ; 

no doubt equally so in this country, that the ri^ht of a parent to damages r 

for the seduction of his daughter, is so entirely founded upon the assumption 
of service that if it can be shown from the actual relation of the parties at the 
time, that the parent can have suffered no pecuniary injury, all compensation ! 

for so grievous a wrong is unattainable at law. Certainly, as presented in 
this case, it is a wrong without an adequate remedy, and calls for legislative 
interierence. We copy a sound article on this subject, frop the London Jurist , ; 

of September last. 

** The principle, if principle it can be called, of this law, bad and revolting as it J 

is, does not always produce injustice. It may be, and no doubt is, very painful to .; 

the feelings of a parent, to be able to punish the seducer of his daughter, only 
through ti^e circuitous mode of an action founded on an allegation, which, besides H 

being in nine cases out of ten actually false, assumes, as the sole wrong done to the 'j 

plaintiff^ that which is merely a trifling, and most ifrequently unimportant, conse- !i 

quence of the wrong ; and assumes, that the only value of his child, in the plain- 
tiff's eyes, is her labour, as though she were his horse or his ox. 

** But, however revolting this may be, since juries are at liberty in actions of this |i 

nature to consider (upon what principle, is not at all intelligible) the wounded feel- 
ings of the plaintiff^ under certain circumstances, justice, substantial though rough, , 
is done, though done in a very clumsy way. But the principle of the right to sue 
being founded on a totally false assumption, must, of necessity, if correctly followed | 

oat and applied, produce, under certain circumstances, a total denial of justice. 
For herein is the difference between a law founded on a true and rational principle, 
and one that is founded on a false principle. The former may not always work 
full justice, owing to defective forms of proceeding, or the misapplication of it, j 

caused by erroneous reasoning in deducing consequences from the rule ; that is, it j 

may not work all the good that it ought, or it may even sometimes be so employed as : { 

actually to work a wrong ; but it does so not of its own nature or by force of its j 
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own qaalities. Oh the cohtniy, where the principle of a law ii fUae and vidona, 
it requires a given state of facts for its object, in order to be capable of avoiding 
wrong ; it requires regulation and moulding, and in fact distortion, to be rendered 
capable of working justice, even under favourable circumstances ; and when un- 
favourable circumstances are presented to its operation, then, the more sound and 
logical is the reasoning applied to deduce consequences from it, the more pernicious 
and unjust is its operation. 

** The case very lately decided of Davies v, Williams, elucidates and confirms most 
completely this doctrine, and exposes, in the most marked manner, the cruelty as 
well as absurdity of our law of seduction. In that case the plaintiffs daughter had 
been in the service of the defendant, and had been seduced by him. She left his 
service in a state of pregnancy, and went to her mother and lived with her in a 
state of service till after the birth of a child. The mother brought her action in 
the usual form. It was held that she could not sue, becattse the trespass which 
caused the loss of service, was not committed while the relation of mistress and ser- 
vant existed between the mother and daughter. That the case was rightly decided 
in point of law it would hardly be respectful to doubt, when one sees that it was 
decided by the whole Court unanimously, and after an elaborate argument ; but 
besides, the reasoning on which it was decided is in itself plain and conclusive. 
The principle on which the right of action is grounded, being solely that the de- 
fendant has injured the plaintiff's servant, whereby plaintiff servitium amisit, and 
having no reference at all to the wrong done to the parent qu^ parent, how could 
any ingenuity deduce from such a principle, that, because a person has injured a 
servant so that she is not able to work, and I take that servant, I can have an action 
agaihst the person who has injured her ? The defendant, in Davies 9. Williams, 
clearly, had never injured the plaintiff's servant, but the plaintiff chose to take into 
her service an incapable servant. It was as if she had bought a lame horse, and 
then had brought an action against the person who had antecedently injured the 
horse. Accurate reasoning Iwing therefore employed in applying the rule to the 
circumstances in Davies v. Williams, neccessarily produced a failure of justice. If 
the principle of the law had been that a parent is entitled simply as parent, to a 
remedy for the injury done to him by the seduction of his daughter, then, in such 
a case as Davies v, Williams, the circumstance which enabled the defendant 
altogether to elude punishment, viz., his having seduced the woman while he 
was her master, would in law, as it unquestionably would in morality, have been 
Rn aggravation of the injury. And instead of escaping wholly, he would probably 
have been punished, as he ought to have been, by heavier damages. As the law 
stands, he was in a better position, because he committed the injury for which he 
was sued, under circumstances aggravating his culpability. We are not, it will 
clearly be understood, quarrelling with the decision. It appears to us, that it was 
so right, that a different decision could not have been arrived at by men reasoning 
soundly from an established principle. But we quarrel with the continuance of a 
principle so false, that injustice is worked, not by misapplying it, but by the most 
careful and correct application of it If seduction be no real injury ; if the well- 
being and morality of society do not require it to be in any degree punished or re- 
pressed, let it be so declared ; but if it be an injury at all, it is so as an injury to the 
sense of honour and to the happiness of the individual and of the parents, not as 
causing merely a suspension of the power of labouring ; and the right to sue ought 
to be founded on that which really is the injury, not on that which may or may 
not be a consequence of the injury, and when it is, is rarely an injury in itself of 
any magnitude. Practically the law gives a remedy only to those who, perhaps, 
least require and deserve it ; for, unquestionably, a certain degree of coarseness of 
mind and insensibility appear almost necessary ingredients in the willingness to 
become a plaintiff in an action where a parent seeks for damages, on the ground 
that his daughter has, by being seduced, been rendered less available to him as a 
hewer of wood and drawer of water." 
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International Law. — A case involvinff some interesting points of inter- 
national law, was decided last spring in the French courts. Believing that 
it will amuse, if not instruct the readers of our Journal, we have gathered 
the details from the Gazette Des Tribunaux, of Paris, and give them as 
follows :— 

The parties litigant were M. Solon, a distinguished member of the 
French bar on the one side, and no less a potentate than Mehemet Ali, the 
well known Viceroy of Egypt, on the other. 

It appears, that Mehemet Ali had determined to establish at Cairo, a 
school for the instruction and education of youth to be employed in the pub- 
lic service. With this view, he directed Artim Bey, his Secretary of State, 
to employ a competent person to superintend the establishment Artim 
Bey, through his agent M. Macarel, a Counsellor of State of France, offered 
the post to M. Solon, who accepted the mission, and afler obtaining a royal 
ordinance authorizing him to enter into the contract with Mehemet Ali, 
dej>arted in the year 1844, for Egypt The terms upon which he accepted 
the charge were, a salary of 15,000 francs a year, and a residence befitting 
his rank and station in the neighbourhood of the school. In consequence of 
some difficulties with the Viceroy, M. Solon returned to France in the 
month of August, 1845. He alleged that the Viceroy had dismissed him 
without a plausible pretext, and that he had been forced to submit to the 
power of the Pacha. 

On arriving at Marseilles, he attached, in the hands of the merchants .re- 
siding there, a quantity of valuable goods and merchandise belonging to 
the Egyptian government, and summoned the Viceroy before the Civil 
Tribunal of the Seine ; laying his damages at 100,000 francs, the amount 
of his salary for six years, and the expenses of his voyage to Egypt and re- 
turn to France. Judgment by default was rendered in favour of M. Solon 
against the Viceroy, and the cause was now heard by the same tribunal 
upon a motion to open this judgment. 

M. Odilon Barrot appeared for his Highness the Viceroy of Egypt. He 
contended that a foreign government could not be summoned before a do- 
mestic tribunal, for a personal action growing out of an act essentially 
governmental. It is a question without the pale of the ordinary civil code, 
strictly belonging to the law of nations. You are, in fact, called upon to 
decide, whether a foreign government can be dragged before a French tri- 
bunal, for an act of its owrf sovereignty. The first principles of the law of 
nations, are opposed to this. It is, in effect, destroying the existence of 
government All the writers upon this subject, Montesquieu, Vatel, Puf- 
fendorf, clearly lay down tne principle, of the independence of one govern- 
ment of another ; and agree, that the domestic forum of one State, cannot 
entertain jurisdiction of the acts of a foreign government Jurisdiction 
grows out of sovereignty. In order that the French tribunals should have 
cognizance of this case, you must admit that the jurisdiction exists inde- 
pendent of the sovereignty. In this view, the principles are so well settled, 
that the Viceroy could not accept a French tribunal for his judge, without 
abdicating his sovereignty. 

M. Solon had insinuated, that he had been forced to leave Cairo, because 
he taught doctrines more or less in harmony with the principles of the 
Egyptian government Admitting this to be true, still, what power has a 
French tribunal to interfere with an act of the government of Mehemet 
Ali 1 The absurdity of the thing is self evident. 

In conclusion, he submitted, that it was abundantly clear, that this Court 
had no jurisdiction over either the person of tlie Viceroy, or the subject 
matter of the suit. 

M. Solon in person, admitted, that no seizure could be made of property 
in the domicil of an ambassador, nor in the hands of a foreign potentate, 
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wKHet traNTrsin^ the territory. But if he transacts business in France, if 
he possesses there merchandise or moveable proj>erty, of any det^cription 
whatever, it is certainly subject to seizure. He cited Martin, Vatel, Kluber 
and Wheaton. By the treaty of 1646, the Viceroy was a subject of the 
Porte. He can enjoy none of the privileges of sovereignty. The law of 
nations, and the international law, eatabhshed among- christian nations, is 
entirely different from that, which regulates the relations betwdtn European 
sov ere io-n ties and the nations of the East, The international law -was 
founded at the period of the crusades by the Christian powers against the 
Mussulmans. The principles of their government, and their laws, are so 
much opposed to European institutions, that a christian cannot be tried be- 
ibre a musaulman tribunal, M* Solon cited Wheaton and Schnaly, Law of 
Nations, and the treaties of 1542 and 1740. 

The Tribunal rendered the following decree; 

Inasmuch as by the law of nations, the French Tribunals hav^e no jurist 
diction over foreign governments except in the case of immoveable property 
possessed by them, which is governed by the law of the forum ? and also» 
as the action here brought by M. Solon, is a personal action involving a 
contract made with the Egyptian government, and not with an individual, 
and the breach of which has caused a personal injury : seeing, also, that 
the injury complained of here, grows out of an act of government between 
itself and an individual employed by it, who was bound to understand the 
terms of his employment, into which, and into the injuries arising from the 
infraction of which, this tribunal possesses no authority to inquire : it alsb 
appearing that this is an attempt to sustain a seizure of property belonging 
either to the Egyptian governinKnt, or to Mehcmet Ali personally, in order 
to recover from the Egyptian government the sum of one hundred thou- 
sand francs : 

This Court decrees^, that it has no jurisdiction over the subject mattrr 
of the suit, and that the judgment rendered egainst Mehemet Ali, be 
therefore set aside* 
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Reolee? sur la Profession d'Avocit, suivies, Ir* des lois et r^glementa 
qui la concern en t ; 2d* des precedents du conseil de Tordre des Avocats, a 
la Cour Royal e de Paris ; avec dea notes historiques et explicatives : par 
MoLLOT, Avocata k Cour Roy ale, membrc du Conseil de Tordre. A Pari?^ 
chez Joubert ; Rue des Gr^s ; No. 14, pres TEcole de Nort, 1842. 

We met with this volume some years ago, and satisfied ourselves from a 
hasty glance, that it deserved a closer pcrusil We have lately had occa- 
sion to turn to it agaiu, and find so much that is interesting in its pages, 
that we cannot refrain from presenting it to our readers. We do so, how- 
ever, not with the design of entering- into any review or criticism of its 
matter* We mention it, for the present, simply with reference to a topic 
which, under its tide, we wish to introduce to their notice- 

The subject of the morals and deportment of the bar, is one of deep interest 
and importance. There are, in every professional community, however 
low its standard of propriety may be, rules of conduct whose authority ia 
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tacitljr reco^ized, and whose influence is steadfast and undoubted. In legal 
societies, this is especially the case. At every turn these rules avail. In 
the struggle of the forum, and the intercourse of the office ; in ihe collision 
of the trial, and the calmness of consultation ; in the warmth of strife, and 
in the spirit of compromise ; under the eye of the judge, and in the presence 
of the client, they are every moment applicable. They moderate the 
warmth of advocacy, they abate the heat of attack and defence, they protect 
negotiation, they disarm suspicion, they prevent intrusion, they mark a 
common enemy. With them, we are a band of brethren, more or less 
united ; without them, we are foes, and every step is amon^ traps and pit- 
falls. No outside observer can imagine how necessary this meagre code 
is, to the comfort and quietness of such a society. 

But the subject is not only of importance to members of the profession. 
It touches the good order and permanence of our government No stranger 
reaches our shores, who is not impressed with the influence of the lawyer. 
For ^cx)d or evil he is everywhere. In every department of state, in every 
popular commotion, in every social movement His voice is heard where- 
ever an end is to be accomplished. It is in vain to raise the cry, '* no lawyers 
to rule us ;'* it is in vain to spread libels over the public prints ; it is in vain 
to cast up the mire of prejudice. When the people ferment, the lawyer 
rises to the surface, and takes the foremost position and the first reward. 

How long this is to last, — what changes are in progress, — when all pro- 
fessions are to sink in social tumult, — whether popular developement is to 
bring about a day when the field shall be the forum, and every man his own 
advocate, — these are questions. But we are not now dealing with predic- 
tion. Our purpose is more practical. We take our country as we find it 

To purify and exalt so powerful a body, — to strengthen and direct it^ con- 
servative tendencies, — to multiply motives for brotherhood and cohesion, — to 
create a deeper interest in building up, than in breaking down, — to foster an 
internal police, are the manifest suggestions of our system. The lawyer 
sees in such a course his own best interest and advancement, the state, its 
safety and security, society its just tone and balance. 

Palpable as the truth of these remarks must be, to every one who looks 
about him, no hand is raised to do the work. Our cities swarm with men 
of the law. They descend through all grades of merit and position. They 
do whatever their hands ^nd to do. They struggfle each for his own good, 
interest^ and reputation. They are selfish and sordid in the game of 
life, eager and adroit in the pursuit of wealth. And which of them in all 
the stages of his progress, pauses to bethink him, that he is one of a special 
class, — of a peculiar order ; and that he owes an earlier and higher duty to 
his profession than to himself. 

But the fault is not one of mere omission. The tendency of the age is 
clearly marked. The voice of the multitude is against the legal community. 
Leveling begins with the mount of justice. In a sister State, systems are 
tottering to their downfall, and innovation and experiment, walk about the 
ruins. The day is past when the lawyer can call upon the legislature to 
assert his rights. The bar finds no fiivour at the ballot box. The influence 
which impresses the stranger, arises from individual energy and not from 
association. A cry is going out over the land. Radicalism is infectious 
as the pestilence. The tide of popular will, must soon sweep away our 
prerogative, unless we stay its waters. 

The remedy is not from without It is from within. We need not in- 
crease our numbers, we need not declaim a^inst the spirit of the age. Ag- 
gressive association may be dangerous or imprudent The work must be 
one of internal reformation ; a reformation having two distinct objects, union 
and purity. 

What is our individual, and what our social duty 1 It is part of our 
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shoTt- coming, that we ilo not meet theee questioos. To invite ill wilJ, to 
Irvncet corrupliun, to lift the veil from wron^, to make enemies for con- 
science's eake, aie not ploas«int labours. But m it manly to sleep and to 
forbear T 

All good m done by approximation. The stream will be dammed at last, 
if every wayfarer casta in his pebble. When duly preeses upon the earnest 
mind opportunity is not wajiting. From dey to day, from hour to hour, in 
his very walks, the willing man may do the bidding of his conscience. But 
if com flirt and repose are to rule us, our way will soon be clo^g^ed with 
brambles and overrun ft'lth weeds, and reptiles will cost their slime upon 
us, at every turn in tlie thoroughfares of life, 

We oflbr these remarks for what they are wortli. We may hereafter 
deal with the subject again. There are in this volume, noble texts from 
which we may preach closely and profitably to the profession. And if we 
can rouse one reformer, or awaken any enthusiasm in the cause of good 
morals and manners, we ehall have cast our pebble into the current of 
abuse. 
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A PniCTlCAL TltE\Tt9E ON THE L*W OF CoSTS I!i PENNSYLVAniA, WltU the 

deciaiions of the Courts thereon, and a view of the rcmediea for taking il- 
legal fees. By Fredekick C, Brightly, Esq., Counsellor at Law, 
Philadi^lphia, James Kay, Jun., &. Brother, 18^^ Market street Pitts- 
burg, Kay 6i Company, 1947, 

The analysis of this book thows that it covers topics, which are the coo- 
Elant subjects of professional embarrassment. Chapter l=t treats of the 
plaintiff's right to ctist^s Chapter 2nd of the defendant^ Chapter 3rd of costs 
in actions by and against particular defendants, Chapter 4th of copts in par- 
ticolat actit^s and proc^iodingSi Chapter 5th, of general provisrons in re- 
Ijard to C06ts* Chapter t)Lh, of co=ts upon an indictment, and Chapt*:^r 7th, of 
fees. Now these are the very points which, to a practitfoner, are consftant 
subjects of annoyance, and yet, which from their minuteness have, hereto- 
tore, w*iih scarcely a single eiceptioni escaped the attention of te3Cl wfitera 
Treatises on equity and common law, on pleading, practice, and evidence, we 
}iave in abundance, but Mn Brinihtly is the fir^t Aeaerican lawyer who haa 
thought prciper to collect the autborities on a subject, which, from the utter 
want of system for which it is distinguished, most needs to be PCt in order. 
The w^ork' has l>een faithfully and unombitiously executed, and a curious 
glance at the table of cases, by w hich it is very properly attended, shows that 
no reported dec ision ,haseludedtheauthor'seye. Theundiscipliftedmu ltitu<!e 
of cases with which thi^ branch of the law abounds, has been preyed into ser- 
vice', and put into such regular training, that the practitioner can row fiad 
divtision and sub-divfeion in its pn^per place, ready to be made use of for any 
specific duty. We trust that the publifiher will fiDd that the work will 
meet a ready sale. That ultimately it will wof k its way into coastanl and 
^miliar u:*e, there can be no doubt in the mind of any one w bo is? acqu^iateti 
witl] the merits of its e^ectiUonj and the nnportance of the gap it dlJ^ 
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THE LATE JUDGE HOPKINSON. 

- •. • 

•" • • ^*« 
Or the three judges who, during the fifty years -jSCtdcdednlg 

the formation of the federal government, filled; jii^ftiHtfcfelphia^ 

the post of United States District Judge^ t^o\Were father and 

son ; and the coincidence of position V Well was thus produced, 

was accompanied by a similarity 'of character and of history, 

even more striking. Francis Hopkinson, having been during 

several years of the confederation, judge of the Admiralty for 

Pennsylvania, was appointed in 1790, on the organization of 

the federal judiciary, to the bench of the District Court. He 

had been in Congress during its firi^ sessions, and as a delegate 

from New Jersey, of which he was then a resident, his name 

is found as a signer of the Declaration of Independence. As 

a political writer he had but few equals ; and among the many 

pamphlets which appeared during the Revolution, there were 

none which were more eflicient than those which bore his 

name. That they united, as was said by Dr. Rush, the humour 

of Rabelais, the wit of Swift, and the rhetoric of Bolingbroke, 

may not now be maintained ; but it cannot be denied, that ' 

they eminently possessed those qualities, which invested with 

such prodigious efficiency the Catholic Emancipation letters of 

Sydney Smith. Where one loyalist would be captured by the 

syllogisms of the " Farmer's Letters,'* fifty were provoked 

into rebellion by the raillery of Mr. Hopkinson's "Political 

Catechism,'* or soothed into neutrality by the humour of his 
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"Answers to the British Proclamations," His letters of 

American Tories in search of a country, can scarcely be said 

to be surpassed even by those of Peter Plymley in search of a con- 

jl slitution ; and in these days of magazine-article-republications, 

there are few collections which would ttfnd so much to secure 

!| the respect of the historian, the curiosity of the antiquary, 

I the interest of the scholar, and the attention of all, as that 

J which would embrace his general writings. The compilation 

published immediately after his death, which took place in 1796, 

though confined only to his graver and more laboured papers, 

and giving but imperfect specimens of that delicacy of satire, 

*■!,.*•/ .*. and tact of expression, which so distinguished him, will al- 

' " ' ; ;' . \- .ways take high rank in American literature. 

• •.// His opinions on questions of admiralty, delivered at a time 
i- 'wBei\*taat',branch of the law had been but partially explored, 

were remafk^l^ not only for their intrinsic worth, but for the 
influence wKicb^fr'an^^he then extensive maritime jurisdiction 
of the court over vHiitii .tie 'presided, they brought to bear on 
the customs of the sea ; ^od it is with no little emphasis that 
Sir William Scott, in some of his later judgments, drew from 
them authorities which he declared were worthy of adoption, 
ji both for their good sense and their good law. 

!i Joseph Hopkinson, his son, was born in Philadelphia in 1770. 

I iSingularly like his father in personal appearance, — combining 

1 the same high and peaked forehead, with the same quick grey 

I eye, and aquiline nose, — he exhibited a similarity of intellect- 

- ual development which was pointed by the result of his life. 

Possessing on the one hand, great facility and happiness of ex- 
pression, and placed, on the other, in associations which made 
the journey of a manuscript to the printing press very short, it 
}|p was not long before he was an active champion in that poliiico- 

' literary arena, which was then adorned by the most accom- 

plished and gallant cavaliers of the day, but which is now 
abandoned to combatants bearing huge handbills, in which the 
j smallest kind of declamation is emblazoned in the largest 

1 • kind of letters. Of his literary labours, however, few me- 

morials remain. Ardent, and almost volatile in his disposition, 
he never stopped, when forging a weapon, to stamp his name 
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upon it ; and though sometimes, the artificer was detected by 
the keenness of the blade, or the fineness of the temper, yet 
generally, when the fight was over, the weapon was flung 
away and forgotten. It is true, that several of Mr. Hopkinson*s 
" Miscellanies,'' as it is the fashion now to call such things, 
have become familiar to the country, sometimes with, but 
more frequently without the author's name ; and it has been 
the lot of one, by no means the most prominent as to literary 
merit, to take rank with the Marseilles Hymn, and th6 
Raoz des Vaches, as the chief national song of its country. 
** Hail Columbia," said Judge Hopkinson in a letter dated 
shortly before his death, " was written in the summer of 1798, 
when war with France was thought to be inevitable. Con- 
gress was then in session in Philadelphia, deliberating upon 
that important event, and acts of hostility had actually taken 
place. — The theatre was then open in our city. A young man 
belonging to it, whose talents were great as a singer, was 
about to take his benefit. I had known him when he was at 
school. On this occasion, he called on me on Saturday after- 
noon, his benefit being announced for the following Monday. 
His prospects were very disheartening ; but he said if he could 
get a patriotic song adapted to the tune of the ' President's 
March,' he did not doubt of a full house ; tiiat the poets of the 
theatrical corps had been trying to accomplish it, but had not 
been successful. I told him I would try what I could do for 
him. He came the next afternoon, and the song, such as it 
was, was ready. The object of the author was, to get up an 
American spirit which should be independent of, and above 
the interests and passions, and policy of both belligerents, and 
look and feel exclusively, for our own honour and rights. No 
allusion is made to France or England, or the quarrel between 
them ; or to the question, which is most at fault in their treat- 
ment of us ; of course the song found favour with both parties, 
for both were American ; at least, neither could discover the 
sentiments and feelings it inculcated. Such is the history of 
this song, which has endured infinitely beyond the expectation 
of its author, as it is beyond any merit it can boast of, except 
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that of being truly and exclusively patriotic in its sentiments 
and spirit." 

Shortly after graduating in the University of Pennsylvania, 
Mr, Hopkinson took his place at the bar, and before he was 
.twenty-five, his name was associated with some of the most 
important causes of the time. In connection with Mr. Inger-^ 
soli, Mr. Dallas, Mr. Edward Tilghman, Mr. Lewis, Mr* 
Rawle, and Mr. Harper, he was concerned in the questions 
arising on the several trials of Cobbett ; and the pamphlet re* 
ports of the day, show him to have taken prominent itmk at a 
bar, which from being provincial, had by the establishment of 
the federal government, become metropolitan. But metro- 
politan as it was, the very revolution which bad given it 
centralism and dignity, had pushed from it the props, on which, 
in its colonial state, it had rested. Of the new system, the 
old practitioners were very shy. " Take heed/' said Mr. 
Galloway, a leading lawyer before the Revolution, who, after 
vainly endeavouring, as a member of the first congress, to 
check the popular current, had withdrawn to the British linest 
^' that iff administering your new laws, you get new hands, 
for old ones will find the work a strange one." New hands 
came ; and when Chief Justice Jay opened the Federal Supreme 
Court at Philadelphia, there clustered around him a bar, whicfa, 
from the freshness of its material, the excellence of its attain* 
ments, and respectability of its character, was well Qualified 
to perform the important office in which it was engaged. 
Of the colonial lawyers, but few remained to take part in the 
conflict. Of the subalterns, no inconsiderable portion stood 
aloof, to watch at a safe distance, the consequences of issuing 
writs with any other device than that of the lion and unicorn $ 
and the leaders were either made judges or had run away. 
Mr. Chew, in 1772, had taken his seat on the bench $ Mr. 
Andrew Allen, for some time Attorney General of the Province, 
and at the beginning of the struggle, a patriot and a volunteer, 
had followed Mr. Galloway to the camp of General Howe ; 
his brother James, always less ardent, had the misfortune to be 
di;3trusted by both sides; and Mr. John Ross, who quarrelled 
with neither, declaring, that " let who would be king, he well 
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knew that be should be subject/^ found that his good-natured 
indifierence to others, was the cause, after things had become 
settled, of an equally good-natured indifierence of others to 
himself; and after advising the sheriff of the day, who was his 
clienti never to sell without indemnity, under a writ bearing 
the commonwealth's arms, ** as this state of things could not 
last," he left his place to others more sanguine of the experi* 
ment. Such were the men who, conspicuous in the records of 
the provincial courts* discovered, after passing through the pa- 
renthesis of the Revolution, that the seats they had occupied were 
filled by others, who, either by the choice of position, or by the 
accident of subsequent birth, had attached themselves to the new 
system. It is a lesson worthy to be remembered, that not only of 
them, but of the generation which followed, conspicuous for its 
learning, its ability, its high professional tone and bearing, 
even now, after the lapse of little more than fifty years, little 
remains as a memorial, besides th^ reports of the cases in 
which they were concerned, or a few occasional family 
anecdotes. 

It was no small tribute to. Mr. Hopkinson's professional 
character, that on the impeachment of Judge Chase, who, as 
circuit judge, had been for some years acquainted with the 
Philadelphia bar, he was selected by that eminent and sa- 
gacious jurist, to act, in connection with Luther Martin and 
Robert Goodloe Harper, as. counsel in the proceedings before 
the Senate. Based, as was the prosecution, on the alleged 
official interference of Judge Cbase in the political contest 
which preceded Mr. Jefierson's election to the presidency, 
the impeachment was carried by a party majority in the 
house of representatives, and was sustained in one of the speci* 
fications in the senate, by a vote which, tthough not reaching ^j. 

the constitutional two-thirds, was a rebuke which the object of 
it did ndt long survive. At the trial, between his two re* 
markable associates, Mr. Hopkinson*s position in the public 
eye, was at first necessarily in the back ground. On one side 
of him was Mr. Martin, whose brilliant though unfortunate 
career deserves from the profession a fuller notice than it has 
yet received, and who was allied to Judge Chase, not only by 



f» 



■i 



IM 



THE LATE JUPGE HOPKINSOW^ 



the relationship of connsel and client, but hy personal friendship 
and political association. Coarse, pertinacious, but at the same 
time most powerful, he had won from Mr. Jefferson the title 
of the Federal bull dog ; and it was rarely that he ever fastened 
his gripe upon an opponent, before his vicrim t^aa soon either 
lorn in fragments, or worried to despair. His mastery of the 
English language, as even his reported arguments sliow, was 
unsurpassed; and except in the speeches of Mr. Fox, there are 
no more striking illustrations to be found of the force of th& 
Baxon idiom. So entire was his absorption in his cause, 
during his argument before the Senate in Judge Chase's case, 
that on the second day, he spoke without intermission, with- 
out breakfast or dinner, from eig'ht in the morning till five in 
the afternoon j and it was not till his frame suddenly broke 
down, that he himself became aware of his great exhaustion, 
and his auditory conscious of the period during which he had 
controlled their attention- Standing on the other side, was 
Mr- Harper, the most finished rhetorician at the bar, distinguish- 
ed not only for the elaborate accuracy of his arguments, but 
for the polished elegance of his style. That situated between 
Buch formidable rivals, and placed before an auditory so con- 
spicuous for its professional acquirements, as well for its 
general rhetorical taste, Mn Hopkinson should not merely 
have done justice to his client, but should have come off from 
the contest w^ith the reputation of having by his skilful manage- 
ment of the cause, and his eloquent exposition of it, been the 
chief source of its success, could hardly have been hoped 
for by his warmest friends ; but such was the opinion of Mr, 
Burr, at the time president of the Senate, as expressed by him 
in a letter written a few days after the result- 
Mr, Hopkinson's practice from 1800 to 1816, so far as ap- 
pears from the dockets of the courts, was not only very large, 
but comprised almost every case of popular interest that arose* 
Without equalling Mr. Rawie in ripeness of judgment, Mn 
Levy in sharpness of perception, or Mn Lewis in depth and 
comprehensiveness of argument, — ^coming in fact, in point of 
years, as junior to that seciion of the bar to u*hich those dis- 
linguished practitioners belonged,^ — he was possessed of a 
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felicity of expression and a fullness of illustration, which left 
him unsurpassed as a popular advocate. In the case of the 
King of Spain against Oliver, — a case which on a collateral 
point, is reported in 2nd Washington, and which involved on 
trial a long series of complicated details, — he was to sum up on 
the heels of a train of counsel, who had occupied the whole day 
and part of the day before. He was obliged to begin his speech, 
with candlelight, and to continue it till midnight, before a jury 
whose attention, at first, he could scarcely attract. Soon, how- 
ever, they brightened up ; — the mazes of double and single 
entries acquired fresh interest ; and a speech, which at first 
they would have given a great deal to get rid of, kept them 
not only awake, but entertained, till the night was half gone. 
He had prepared a double brief, — the one side of which con- 
tained his argument, the other a series of " decorations," as he 
used to call them, consisting of jokes, appeals pathetic and 
persuasive, invectives, puns, tropes, together with episodes of 
all possible lengths and requisites. When the jury were tired 
with gazing at the march of a regular argument, a joke would 
be seen capering by ; and when their eyes dropped during the 
progress of an arithmetical calculation, they would quickly be 
opened by the apparition of a metaphor or a pun. The result 
was, that if he did not gain a verdict, he at least had the merit 
of having forced his whole case into the heads of a reluctant 
auditory. It is true, that the illustrations may not have al- 
ways been pertinent, but as Bishop Burnet remarks, after tell- 
ing how Lord Shaftesbury killed a meritorious bill for the 
protection of chimney sweeps, by " an absurd anecdote of a 
Chinese, who, finding it was forbidden to put put a burning 
chimney by pulling up and down in it a live goose, evaded the 
law, by tying two ducks together, and putting out the fire 
with them," a good story, will sometimes make up for a bad 
argument.* 



* Slow as has been the progress of reporting in this country, there are many 
passages in the speeches which are before us, which bear on their face marks of 
authenticity. Thus, in the speech in Cobbett's trial for libelling Dr. Rush, is a fair 
specimen of invective : — ** Parties have in our country become wrought up to such 
illiberal fury, that every action of a mftn*s life, from the most important to the most 
obscure and trifling, is traced to party motives and party principles. His attach- 
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Mn Hopkinson'a career at the bar, however, was of a com- 
paratively brief duration. Oa the second Tuesday of October, 
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menu and hb enmities, — hi^ conncctionft in b^sdn^a or otherwise, nay, almoet 
th!& (»lour of the cloth he weftiSj and the species of diet he feeda on, are BBcnbod to 
his p&nj and poUticayninciplGB. This tB an unhappy state of ihingB. Were I of 
the party to whom it nas happtfied tho defendant has opposed himself, I ehtiulJ ei- 
pcct that bIJ I shali now or eiper maj BgabiEt this man, would, hj manj of my fel- 
low citizens^ perhaps by you, be deem^ to be Ih^ mere vengeance of party apirit, 
and the unmanly gmtiiication of politica] hatred* Doubtlesa hifi dark and virulent 
vpiiiti proparea some attacks^ wbidi hi? inau^rable arrogance informs him will be 
formidable and deatruclive to lawyers, court and jury, that BhaJldare to do himjuatioe. 
For his own safety he had hotter desist from a too violent gratiiication of ids rage. 
Anger ia a punishment which man inflicts upon himeeU^ as a revenge for the chaB^ 
tasement which has !>een inflicted on him liy others." So in anotJier paseage,^— 
** What is there so pure, or what so sacred, diat it has escaped this cormorant of 
defkma^tion. From the high eat magistrates to tlie meanest vagabond, notliing has 
been secure ■ all men and all nations have iieen called with an equalloneof authori- 
^ to the bar of his reproach, and every law, liberty, and institution, has uader^ne 
his modest animad versions. He has assumed a haughty and tyrannical jurlsdictjon 
over every thing pubUc or private ; political or domefltic ; religious or moral, — ^not 
only within the United States, but in every quarter of the globe. His arrogant vnn- 
ity is as disguetbg aa his crimes are detestable. William Cobbett is indeed a 
phenomenon, even in the courts of defamation.^ 

The following passage iu his speech on the judidary in the Pennsylvania Cotn 
▼ention, is characteristic, not only for the frankness of its avowals, but Iho pathos 
with which it concludes. ^^I am, and always have been one of thia peraecuted and 
despised party. There are, it is true, hut few of us left, but we may claim to be 
aincero at least, for we have had a long and severe trial, when, perfutpSf we might 
have been taken into favour by sbandoDuig our principles. I began with the ad 
ministration of Washington ; I was and am a federalist of that day and achooh I 
have ne^'er changed^ bc^cause ae yet I have seen nothing better*" Then nftet- 
wanJa, — 

" You bave seen the attempts of tho painter and sculptor lo represent his image. 
You have read of bis achievemi^nts, his virtues, his actions, bis greatness, in the 
pages of histoiy, and in ofl>repeated eulogies of prose and verae ; but I teN you in 
the sobriety of truth, that none can have a full conception of that wonderful man, 
who have not beheld him as be was. I have seen bim standing before tho assembled 
reprcacntativeff of these United States. I have beard h^r^ loaking his communica- 
tions to them with calm and quiet dignity, that power and vu^tue of truth, which 
were peculiarly bis own. I would not exchange my peraonal knowledge, my bright 
and proud recolfectionB of Washington, and the great men of bis ttme^ honoured 
and trusled by bim, for the youth, and all the growing prospects and anticipations 
of the youngest politician in this body* The anticipations of a politician I What 
are they t Belusjons, disappointments, mockeries, alL Let those who are now 
sail in g on the swelling sea of popularity, with H owing canvass and favouring galea, 
with the desired port in view, but look at the wrecka and ruins on that perilous 
coaat ; promises broken, friends betrayed, principles abandoned, and the hope lost for 
which all these sacrifices were made. If, perchance, he reach the shore, is ha safe 1 
Does he stand on £rm ground t By no means; he totteis on a moving ^nd, and 
is carried off by the neit swell of the tide that look bim there, I have seen many 
■uccossions, at short intervalBt of these men of the people, those popular leaders, 
passing from insignificance to power, and back again from power to insignificance. 
They vvere heard of no more, for the name of a fallen politician is extinguished. 
If it were proper , I could bring to your recollection names, which were omnipotent 
over the apirit of party, who held the wand of Pioepero, to raise or allay the storm, 
who seemed to bold their power so surely, so firmly, that no time oir accident eooki 
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18149 the federalists having recovered a majority in Philadelphia, 
from which they had been dispossessed during Mr. Jefferson's 
supremacy, Mr. Hopkinson was elected a member of the 
national house of representatives ;,and on December .4thy 1815, 
he took his seat in the fourteenth congress. Great was the 
change in the capitol since the period when, six years before, 
he had stood before the senate, as counsel. Then, he had seen 
collected before him the remnants of the generation of states- 
men who had assisted in the adoption of the Declaration of 
Independence, and the framing of the. federal constitution. 
Now, he was himself entering into the same halls with their 
successors. In most cases, the course of public affairs is sd 
woven, that the different strands composing it, like the threads 
making up the substance of a rope, come in and terminate at 
such uneven periods, that the continuity and uniformity of the 
whole is unbroken. The veteran dropping off at the limit of 
his public labours, leaves behind him others, who, as they 
came into the procession a few paces behind him, will continue 
in it a few paces longer; and so it is that the train hurries 
forward, unbroken in ranks, and undiminished in bulk, each 
vacancy in its files being quickly filled up by those pressing in 
from behind. But there are periods when a great political 
crisis draws men of all years in the current, and when in the 
calm which follows, a chasm, like a trough between waves, 
intervenes to mark the line between a receding and a coming 
generation. When Mr. Hopkinson, almost at the beginning 
of Mr. Madison's administration, took his seat, he found him- 
self entering into public life, with a congress composed almost 
entirely of new men. From the East appeared Mr. Webster, 



impair it, — ^after running a brief race, aapplanted by some new favourite, rejected 
and scorned. Closing their lives in poverty and neglect, they now lie in forgotten 
graves. I have known them repent their folly in bitter lamentations, not unmixed 
with remorse at the sacrifice of theai integrity. There are doubtless some of you, 
who now hear me, who have witnessed, as I have done, the rise and fall of these 
favourites of the people. You have seen them ascending slowly and painfully, 
with incessant labour, and trembling anxiety, to the desired eminence, resorting to 
all the arts of low intrigue, and felaely flattering the pride, the folly, the very vices 
of the people. How hollow and hypocritical was this adulation ; how contemptible 
was this self-degradation ! After a short and precarious possession of their power 
you have seen them fall suddenly from their high estate, never to rise again." 
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from New Yorkj Mr. Grosvenor, whose early death broke a 
promise of future usefulness such as has been rarely given ; 
from New Jersey, Mr, Southard ; from Pennsylvania, Mr, 
Sergeant, Mr, Ingham, Mr. C. J- Ingersoll, and Mr Hopkin- 
Bon; from the South, Mn St George Tucker, Mr. Philip 
Barbour, Mr. Gaston, Mr. Lowndes, Mr- Cheves, Mr- Cal- 
houn, and Mr. Forsyth ; and from the West, Mr. Clay. It ia no 
wonder that on the accession of such a mass of active talent, 
the control of the house should have been surrendered chiefly 
to the new members, Mr, Clay was elected speaker, and a 
few days after, a committee was appointed to consider the 
president's message, so far as it related to a national bank, of 
which Mn Calhoun was chairman, and Mr- Hopkinson the 
leading opposition member. The bill reported, which became 
with a few alterations the charter of the late Bank of the United 
States, was, with scarcely an exception, supported by the re- 
publican party, and condemned by their opponents, Mr. 
Hopkinson took the lead in opposition to the measure, and 
though his speeches are wretchedly reported, — of one of them 
the only notice being, '* that Mr. Hopkinson began by alluding 
to Mr, Madison's supposed confusion as to what he really want- 
ed, and enchained the house for three hours by a mixture of 
wit and argument," — there is one Ihtle sentence still remaining 
which embraces nearly the whole merits of the controversy. 
** In this young nation,*' said he, after characterizing the char- 
ter as an attempt by government to get over the em harass- 
ments caused by the war, by re-organising the money market, 
" with its vast resources and solid wealth, the remedies would 
come of themselves, in a great degree, if we had patience 
to wait for them/' All, he declared, thai the country wanted, 
was lo be let alone; and in company with the body of hia 
political friends, and a few from the other side, he voted 
against the charter. 

After serving two sessions in the house, with much distinc- 
tion, Mr. Hopkinson returned to his profession, but having 
almost entirely withdrawn from practice during his residence 
in Washington, he removed in the beginning of 1820 to Bor- 
denlown, which had previousiy been the residence of his family. 
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where he spent the greater part of the year in the repose 
which, to his literary tastfif was always congwi&l- Occasion* 
ally a member of the legislature of New Jersey, and continuing, 
so far as was consistent with his new pursuits, his practice in 
Philadelphia, he remained in comparative retirement, till the 
fall of 1828, when he was commissioned by Mr. Adams to the 
seat then lately before made vacant, on the bench of the Dis* 
trict Court for the Eastern District of Pennsylvania. His 
nomination, like that of the several judicial appointments made 
at the close of Mr. Adams' term, was laid over for several 
months by the senate, at that time pditieally hostile to the ad- 
ministration^ and it was not until a few days b^ore (he ac« 
cession of General Jackson, that his appointment, honourably 
distinguished from those which accompanied it, was finally 
confirmed. The vacancy which he filled having occurred 
during therecessof Congres8,he had at once upon his nomination 
taken his seat upon the bench; and for six months, therefore, 
previous to his confirmation, be was occupying a position^ 
which, so far as the tenure of office is concerned, was one of 
the most painful to which a judge could be subjected* *< The 
last instance I shall refer to in this course of the argument,'' 
said Mr. C. J. Ingersoll, when replying to . Mr. Hopkinson 
some years afterwards in the Pennsylvania constitutional con* 
vention, ** is that of the learned and venerable judge himself. 
I hope he will excuse my assertion, than whom there was 
never a better, bolder, or more independent judge, than 
during the considerable period between his nomination and 
confirmation ; when his tenure was by sufierance of an antag* 
onist party, just coming into power, with no very great forbear- 
ance to political opponents." 

Judge Hopkinson's last appearance in political life was as 
a member of the convention called to revise the Pennsylvania 
Constitution, which met at Harrisburg, in May, 1887. Elected 
with his immediate colleagues, by a great majority from the 
city of Philadelphia, his character, his services, his venerable 
age, placed him at once at the front of the body to which he 
was thus introduced. The judiciary question was the great 
point to which the attention of the Convention was called. 



113 THE LATE JUDGE HOPEINSOIT. 

It was to correct the vices which bad been supposed to have 
infected tbe Pennsylvania bench, that it had been popularly 
designed ; and the only essential changes which it ultimately 
produced, were connected with the system at which it was 
thus pointed. Judge Hopkinson, as chairman of the judiciary 
committee, took the lead in the defence of the existing tenure ; 
and whatever may be said of the merits of the question, it can- 
not be- denied that he discharged his office with signal tact, 
eloquence, and power. His great speech, as reported in the 
proceedings of the convention,* is one *of the most masterly 
arguments on record on the subject to which it was directed ; 
and if it be judged of by its effect, as a popular address to a 
oiixed assembly of laymen and lawyers, it can hardly be said 
to have been surpassed. 

On the 7th January, 1842, Judge Hopkinson took his seat for 
the last time on the bench. In the temporary absence of Judge 
Baldwin, he on that day, opened and adjourned the Circuit 
Court ; and to those who were collected about him at the time, 
his eye seemed as keen, and his mind as quick and graceful, 
as when he first took his seat under the silver oar which was 
the emblem of admiralty jurisdiction. Itw as there, at the 
opening of the first federal Court, his father, sixty years before, 
had taken his seat ; and how many were the changes which 
had taken place in the time which had thus passed by ! Judge 
Wilson, Judge Iredell, Judge Chase, Judge Washington, and 
Judge Baldwin, had successively filled the seat of the presiding 
judge ; and he himself remained, in the decline of his years, 
though in the full meridian of his intellect, one of the last rep- 
resentatives of the jurists of the revolutionary era. At twelve 
o'clock on that morning, almost immediately after sitting down 
at the table of the Athenaeum, where he had gone on the closing 
of his court, he fell back in his chair senseless ; and when his 
friends gathered around him, they soon saw that the bbw 
which had struck him was vitial. Oh the 15th of January 1842, 
died Joseph Hopkinson ; leaving behind him a name, which 
will always be regarded with love and reverence by those to 

• Deb. Penn. Convention, IV. 886.-7. 
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whom his talents and virtues are known. Of his literary his- 
tory, distinguished as it was, not only for his own high per- 
sonal merit, but for the generous and lively sympathy he took in 
every liberal enterprise of his age and country, this is not the 
place to speak. Of his professional life, a short narrative has 
beeni given. His relations with the bar were always of the 
kindest and most courteous character. Never overbearing of 
hasty, he heard patiently, and examined carefully, every ap- 
plication. To young and old, eminent and obscure, he meted 
the sarre kind attention and equal courtesy. It was a part, 
not only of his professional policy, but of his personal charac- 
ter, never to admit into his heart any feelings but those of 
kindness to those with whom he came in contact. It was this 
generous warmth of feeling, working with equal fervour in pub-' 
lie enterprises, and in private charities, which caused so many 
hearts of all ranks and callings to warm towards him with 
love. His patriotism was not of that character, too common 
in those days, which casts its illumination only over the track 
which it has passed. It threw the fullness of its glow upon the 
future ; and no matter how many clouds surrounded him, he 
never abated his loyalty to things present, or his confidence 
in things to come. " It has not been my lot," said Mr. Walsh, 
in noticing his character shortly after his death, ** to know a 
man of sounder principles and sentiments, kindlier dispositions, 
steadier affections, finer faculties, better culture. If I had ever 
wavered as an American, his keen, comprehensive, uncom- 
promising patriotism, would have fixed me in the true mood. 
His taste and attainments in literature rivalled his professional 
merits. He wrote on morals, letters, and the arts, as excellent- 
ly as he spoke on judicial and political topics; his domestic 
and* social life, corresponded in every respect to the public; 
his position and sympathies at home rendered his constant, 
liberal hospitality grateful to the purest feeling. His accom- 
plished mind, observant of all the events, characters, and 
opinions of the day, was particularly qualified to delight, 
besides instructing in convivial intercourse, by a strong relish 
for refined society, a cheerful and vivacious spirit, and a pe- 
culiar vivacity of remark and raciness of anecdote. Judge 
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Hopkinson, if adequately traced and exhibited ia his special 
qualities and performances, will enlarge on the national eye, and 
take, like his celebrated father, indefeasible rank among the 
brightest and best examples of American biography/' 

The principal cases in the first seven years of Judge Hopkin- 
son*s tenure have been reported by Mr. Gilpin with equal 
correctness and elegance ; and it is to be hoped that a second 
volume will be given to the profession containing the remain- 
ing judgments of the judge to whom the first was devoted* 
Of Judge Hopkinspn's judicial style, the opinions already print- 
ed give us many excellent specimens. One of the most im- 
portant cases in the book, that of the Brig Seneca, (p. 10) was 
afterwards, it is true, overruled by Judge Washington in an 
opinion, which, singularly enough, did not see the light, until it 
appeared in a late number of this Journal, (6 Penn. L. Jour, 
p. 213.) The reversal, coming as it did upon almost the first 
important case decided by Judge Hopkinson, was to him a 
cause of some annoyance, and the more particularly soi as 
the question in dispute between the two judges was one which 
struck at the very roots of admiralty jurisdiction. If Judge 
Hopkinson's unwillingness, however, to extend the process of 
admiralty beyond the limits within which the common law 
had cramped it, was checked by his first associate, he soon 
found that Judge Baldwin passed to the other extreme, and 
that the cathartic tendency which he had to complain of when 
he first went on the bench, was destined to yield to a costive- 
ness which made the admiralty sometimes incapable of digest- 
ing the most maritime of all maritime contracts. Of the 
ordinary run of admiralty cases, however, Mr. Gilpin's reports 
present not a few in which the law is laid down with an 
emphasis and a liberality which have made them established 
precedents, and the good sense and learning dbplayed in these, 
lus well as in the common law judgments of their author, I^ave 
caused them to be recognised as among the most authoritative 
of American decisions. 
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VAN METRE v. MITCHELL. 

In the Circuit Court of the United States for the Western Dis- 
trict of Pennsylvania^ Naoember^ 1847. 

(1.) Under the GaofltitQtbn of the United States, a maetor may'imnae and 
arrest his fugitive slave in another State, use as much force as is necessary for his 
reclaflSation, and bind and secure him, in order to prevent a secoiul escape. • In 
order, however, to prevent oppfession and outrage towards persons ekuned as 
slaves, and at the same time, to protect the master against interference in the ex- 
erdse of his legal rights, the Act of 1 2th February, 1798 was enacted. 

(2.) No State legislation can interfere with the provisions of an act <^ Gongressy 
or protect from pumahment any one who may incur a penalty prescribed by such 
act 

(3.) Knowledge that the person harboured or concealed is a fugitive from labour, 
is all that is meant by the word ** notice" as employed in the Act of 12th Feb- 
uniry, 1793. 

(4.) The meaning <^ the words harbour and conceali are not synonymous. 
Congress in uedng the terms, <* harbour or conceal," evidently assumed, that there 
might be a haibouring without a concealment 

(5.) The harbouring made criminal by the Act of Congress, is where the pur- 
pose which accompanies the act of harbouring, is to encourage the fugitive in his 
desertion oi his master, to further his escape, and impede and hinder his reclam** 
tion. Such harbouring may exist without any affectation of concealment, and yet 
•be more injurious to the master, and effective in promoting the escape of the slave 
and frustrating the vigilance of the master, than any attempt at concealing the 
slave. 

This was an action of debt brought under the 4th section of 
the Act of Congress, passed on the 12th of February, 1798, 
by Garrett Van Metre, a citizen of Virginia, against Robert 
Mitchell, a citizen of Pennsylvania, to recover the penalty of 
five hundred dollars, prescribed in the act for harbouring and 
concealing a fugitive slave belonging to the plaintiff. 

All the facts and circumstances necessary to an understand- 
ing of the case, are fully set out in the charge of the Court. 

Mr. McCandless, and Mr. Sbldeiv, for the plaintiff. 
Mr« Forward, and Mr. Looms, for the defendant. 
The charge to the jury was delivered by 

Grier, J. — The plaintiff in this case claims to recover from 
the defendant, the sum of $500,,being the penalty given by the 
4th section of the Act of Congress of the 12th of February, 
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1793, against persons who " harbour or conceal fugitives from 
labour." 

The declaration avers Isl, that by the laws' of Virginia, a 
certain person named Jared, was held to service and labour 
by the plaintiff; 2nd, that Jared escaped into the common- 
wealth of Pennsylvania ; and 3d, that the defendant with notice 
or knowledge of these facts, did harbour and conceal the said 
Jared contrary to the act of Congress in such case made and 
provided, and thereby became liable to pay the sum of $500, 
the penalty inflicted for such offence. A third and fourth 
count in the declaration charged the defendant with harbour- 
ing only, without the charge of concealing. 

These allegations the defendant by his plea has denied, and 
constitute the issues, you are now sworn to try. 

To men of your intelligence, it is perhaps unnecessary to 
remark, that in order to discharge the duty you have sworn 
to perform, of rendering a true verdict on the issues presented 
to you, the law of the land as stated to you by the Court, and 
applied by you to the facts of the case, constitute the only 
elements of such a verdict. No theories or opinions which 
you or we may entertain with regard to liberty and human 
rights, or the jkjlicy or justice of a system of domestic slavery, 
can have place on the bench or in the jury box. We dare not 
substitute our convictions or opinions, however honestly enter- 
tained, for the law of the land. 

The extradition of criminals or staves, escaping from one 
country to another, has generally been considered as a matter 
of comity and not of right ; and the common law and law of 
nations, which refuse to deliver up persons guilty of mere 
political offences, most probably have borrowed this principle 
from the Jewish M^ode. Deut. chap. 23rd v. 15th ; " Thou 
shalt not deliver unto his master the servant which has escaped 
from his master unto thee," &:c. 

The institutions of the Jews, while they tolerated slavery, 
and would not permit the harbouring or concealing of the 
slave of one Jew, by another, nevertheless forbade their extra- 
dition when they escaped into Judca, from a gentile or foreign 
nation. And therein our own laws are assimilated to theirs. 
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While we would not deliver up slaves escaping from a foreign 
nation, the people of these United States, as one people, united 
under a common government, have bound themselves by the 
great charter of their Union, to deliver up slaves escaping 
from one State to another. " Whatever may be our private 
opinions," (says Chief Justice Tilghman) " on the subject of 
slavery, it is well known, that our Southern brethren would 
not have consented to become parties to a constitution, under 
which the United States have enjoyed so much prosperity, un- 
less their property in slaves had been secured. This consti- 
tution has been adopted by the free consent of the people of 
Pennsylvania, and it is the duty of every man to give it a fair 
and candid construction and carry it into full force and 
effect." 

The provision of the constitution, (Act 4th, sec. 3d,) is as 
follows : 

" No person held to service or labour in one State under the 
laws thereof, escaping into another, shall in consequence of any 
law or regulation thereof, he discharged from such service or la- 
bour but shall be delivered up, on claim of the party to w/iom 
such service or labour nr^ay bedue." It declares also, (Art. 6, sec. 
2d,) " That this constitution and the law^ of the United States 
made in pursuance thereof, shall be the supreme law of the 
land, and the Judges in every State, shall be bound thereby, 
anything in the constitution or laws of any State to the con- 
trary notwithstanding." 

By virtue of this clause of the constitution, the master might 
have pursued and arrested his fugitive slave in another State, 
he might use as much force as was necessary for his recla- 
mation, he might bind and secure him so as to prevent a sec- 
ond escape. Bui as the exercise of such a power, without 
some evidence of legal authority, might lead to oppression and 
outrage, and the master, in the exercise of his legal rights, 
might be obstructed and hindered ; it became necessary for 
' congress to establish some mode by which the master might 
have the form and support of legal process, and persons guilty 
of improper interference with his rights, might be punished. 

For this purpose the Act of Congress, of 12th February, 
1793, was passed. By the third section of this act, the master 
or his agent is empowered to seize and arrest the fugitive 
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and take him before a judge or a magistrate, and having niade 
proof of his ownership, obtain a certificate, which should 
serve as a legal warrant for removing the fugitive. 

The fourth section describes four different offences against 
the master, which are made liable to be punished with a penal- 
ty of $500. 

Ist. Knowingly and wilfully obstructing the claimant in 
seizing or an'esting the fugitive. 2d. Rescuing the fugitive 
when so arrested. 3d. Harbouring. And 4th. Concealing such 
person after notice that he is a fugitive from labour. 

Two counts of the plaintiff's declaration, charge the defen- 
dant with harbouring and concealing ; two others, with har- 
bouring only. 

What will constitute the offence by which this penalty is in- 
curred, it will be the province of the Court to instruct you, 
and yours to decide whether the testimony establishes the 
defendant's guilt. 

I may here remark, that counsel, in the course of their ar-. 
gument, have referred to an Act of Assembly of Pennsylvania, 
passed at the last session, for the purpose, as it was affirmed, 
of encouraging mobs ^to rescue fugitive slaves, and to resist 
their masters in their endeavours to reclaim them ; for the 
honour of the State I venture to assert, that the aim and ob- 
ject of this act must have been misrepresented by those who 
thus characterize its provisions. But one thing is certain; that 
no possible legislation which Pennsylvania may see fit to make 
on this subject, can have the effect of securing from punish- 
ment, those who may incur the penalty prescribed by this act 
of Congress. 

You will therefore inquire, 1st, whether Jared, the alleged 
' fugitive, was held to labour, or in other words was a slave by 
the laws of Virginia. 2d. Was the plaintiff the party to whonn 
such service or labour was due? 3d. Had the slave Jared 
escaped into Pennsylvania ? and 4th, was he harboured or con- 
cealed by the defendant, after notice that he was a fugitive from 
labour ? 

The first three propositions are not contested, and the case 
will depend on the sufficiency of the evidence to establish the^ 
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fourth. In the construction of this portion of the act two 
questions obviously present themselves. 

1st. What is meant by " notice/^ and 2n(l, what constitutes 
harbouring. 

On the first point, the Court has been relieved from much diffi* 
culty, by a late case tried before Mr. Justice McLean in Ohio, 
and which has been affirmed in the Supreme Court of the 
United States, (see Vanzandt v. Jones, 2nd McLean, and 
same case, 5th Howard, 216.) In that case it was decided, 
that the word *^ notice," as used in this act means knowledge ; 
that it is not necessary that a specific, written, printed or ver- 
bal notice from the owner, be brought home to the defendant, 
but that it is sufiicient if the evidence show, that he knew the 
person he harboured or concealed, was a fugitive from labour. 
That the defendant in this case had such knowledge is fully 
proved and is not denied. 

The important question in the case, therefore, and which 
will, require your most careful examination, is whether the 
conduct of the defendant towards Jared comes within the 
category of " harbouring or concealing.^^ 

The word harbour is defined by lexicographers by the 
words, to entertain, to shelter, to secure, to secrete. It evident- 
Jy has various shades of meaning, not exactly expressed by 
any synonym^. It has been defined in Bouvier's Law Diction- 
ary, *♦ to receive clandestinely, and without lawful anthority, a 
person for the purpose of concealing him, so that another, 
having the right to the lawful custody of such person, shall be 
deprived of the same." This definition is quoted in the opinion 
of the Court as delivered by Mr. Justice Woodbury, in Jones 
V. Vanzandt, 5 Howard, 227, but without the intention of 
affirming either the authority of the book, or the correctness 
of the definition. For although the word may be used in the 
complex meaning there given to it, it does not follow, that all 
these conditions are necessary elements in its definition. Re- 
ceiving and entertaining a person clandestinely, and for the 
purpose of concealment, may well be called harbouring, as 
the word is sometimes used. Yet one may harbour without 
concealing. He may afibrd entertainment, lodging and shelter 
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to ragabonds, gamblers and thieves, without ihe purpose or at- 
tempt at concealmetit, apd it may be correctly affirmed of him, 
that he harbours them- 

The Act of Congress, by using ihe terms " harboiir or con- 
ceal,'* evidently assumed that the terms were not synonymous, 
and that ihere might ba a hiirbourin^ without concealment- 
The act seems to be drawn with great care and accuracy, and 
bears no marks of that slovenly diction which sometimes 
characterizes acts of Asserr»bly,\vhere numerous ?ynonymes are 
heaped together, and words are muliiplied only to increase 
confusion and obscurity, Dut neither in le^al use or in com- 
mon parlance, is the v ord harbour precisely defined by the 
wonis enterlain or sheher. It implies impropriety in the con- 
duct of the person giving the entertainment or shelter, in con- 
sequence of some imputation on the character of the person who 
receives ir, A o innkeeper is said to entertain traveUers and 
strangers, not to harbour ihem ; but may be accused of kar^ 
houring vi3Lg3.hond$r doa-erters, fugitives or thieves ^ persons 
whom he ought not to entertain. 

It is too plain for argument, thi^t this act does not intend to 
make common charity a crime, or treat that man as guilty of 
an offence against his neighbour, who merely furnishes food, 
lodging or raiment, lo the hungry, w^eary or n^ked wanderer, 
though he be an appienlice or a slave- On the contrary, it 
contemplates not only an escape of the slave, but the intention 
of the master to reclaim him. It points out the mode in which 
this reclamation is to be made, and it is for an unlawful inter- 
ference or hinderaace of this right of reclamation, secured to 
the master by the constitution and laws, that this penalty is 
imposed. 

The harbouring made criminal by this act, then, requires 
some other ingredient besides a mere kindness, or charily 
rendered to the fugitive. The intention or purpose which ac- 
companies the act, must be to encourage the fugitive in his 
desertion of his master, to further his escape and impede and 
frustrate his reclamation. " The Act must evince an inten- 
tion to elude the vigilance of the master, and be calculated to 
obtain the object," {2 McLean, 60S.) 
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This mala mens or fraudulent intent required by the act to 
constitute illegal harbouring, is not to be measured by the re- 
ligious or political notions of the accused, or the correctness 
or perversion of his moral perceptions. Some men may con- 
ceive it a religious duty to break the law, but the law will not 
receive that as an excuse. 

If the defendant was connected with any society or associa- 
tion for the purpose of assisting fugitives from other States, to 
escape from their masters, and in pursuance of such a scheme 
afforded this shelter and protection to the fugitive in question, 
he would be legally liable to the penalty of this act, however 
much his conscience or that of his associates might approve 
his conduct. 

It will be your duty, gentlemen, to apply these principles to 
the evidence in the case, and find your verdict accordingly ; 
you will inquire first, whether the defendant gave entertain- 
ment and shelter to the fugitive Jared. 

The evidence on this point is, that Jared and another escaped 
from their master in Virginia, and came, without stopping on 
the way, to the defendant in the town of Indiana, about the 
last of April, 1845; but why they made their way to Ihat place 
or by whom they were directed to make application to the de- 
fendant, does not appear^ that the defendant sent them with a 
letter to his tenant residing on his farm, some nine miles from 
Indiana ; that they were directed to take possession of a vacant 
house on the land of the defendant ; that he furni.^hed them 
with bedding, cooking utensils, grain, a cow and axes; that 
they were employed to labour for him on his land, in making 
fences, or otherwise, and hired themselves to work for other 
neighbours ; that they remained in the defendant's house till 
September, and that the defendant well knew they were 
fugitive slaves, and to whom they belonged. 

These facts, if believed, would prove that the defendant gave 
the fugitive Jared shelter and entertainment with full knowledge 
that he vvas a fugitive from labour. Secondly, was this done for 
the purpose of concealing himfrom thesearchof his master or for 
furthering his escape, and impeding and obstructing the master 
in his recaption? On this point you will form your judgment, 
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both from the declarations and actions of the defendant; a nrtan 
is presumed to intend what is the natural and necessary result 
of his actions. 

It appears from the testimony, that the fact was notorious to 
the people of the town of Indiana, and the neighbourhood, that 
these slaves were on the defendant's farm, and that he himself 
made no secret of it. 

On the other hand, one of the witnesses, a partner of defen* 
dant, was asked by him if he could not find employment for 
the negroes at his saw mill, alleging as a reason, '^ that they 
vxmld be out of the way there ;" this is all the evidence of a de- 
sire to conceal their place of retreat from the public, that I 
recollect. 

But I can imagine a harbouring of slaves, without any af- 
fectation of concealment, *which might be as injurious to the 
master, and as effective in promoting the escape of the slave, 
and frustrating the vigilance of the master. If a man should 
furnish a house in the woods as a rendezvous for fugitive slaves, 
encourage them in remaining there, and in enticing others to 
join them, should countenance and assist them with the means 
of resistance to their recaption, and furnish them information 
of pursuit, in order to further their escape, or prepare them to 
resist ; such a harbouring might be ae injurious to the master, 
and is as fully within the meaning of the statute, as if the 
fugitives had been concealed. Such protection might be made 
more efficacious in enabling them to elude the vigilance of 
their master, than any attempt to conceal them. What 
amounts to concealment, also, may depend much on circum- 
slancest. It does not necessarily require that the subject of it 
be secreted in a garret or a cellar, a barn, or a covered 
wagon. 

The highways of Indiana County may be better places of 
concealment, than the by-ways of many other places; and the 
limits of the whole County as good a place to secrete fugitives 
from a distant State, as any that may be imagined, especially 
if the fugitives have a committee of sympathisers to watch 
over their interests, and give them warning of the approach of 
danger. 
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But assuming that the evidence is not sufficient to establish 
the charge of harbouring and concealing. Inquire whether 
shelter and entertainment was afforded to the fugitives for the 
purpose and with the effect of encour^iging them in the deser- 
tion of their master, and furthering their escape, and to impede 
or frustrate their arrest. 

Look at the conduct and declarations of the defendant ; does^ 
he furnish a place of rendezvous or a harbour, not only for the 
fugitive in question,'but for all whom they can entice to leave 
their masters 1 Is he the confidant of their schemes for res- 
cuing other slaves or enticing them to escape? and when they 
have succeeded do the new fugitives come immediately to the 
defendant and proceed to his farm, the bearer of letters from 
the defendant to his tenant? When he is requested by a sup- 
posed agent of the owners to be permitted to see the fugitives 
on his farm, does he make it a condition of his compliance 
that he shall not molest them? When there is danger of their 
recaption, does he have information conveyed to them that 
there are ** Indians abroad?^* (4 slang phrase, w^U understood 
in the country as a warning to be on their guard and make 
their escape.) Does he give them money to buy ammunition 
or gun caps ? Does he express his confidence that they are 
sufficiently armed, and able to resist successfully any force 
sent to arrest them ; that they have a gun, dirk, and axes, and 
know how to use them ? When an arrest had been made of 
one of them, and he is inquired of, as to the« safety of the 
others, does be say, '< that they had been apprised of tlieir 
danger that evenings and were safe — that they were safe where 
they were,^ and well armed, and therefore there was no reason 
for concealment or flight ? Does he call a meeting at his own 
house of persons fri^dly to the fugitives, and have one of 
them, (who had been rescued under the forms and by a gross 
prostitution of the law,) in his back room ? At this meeting is 
a committee appointed to protect and counsel the fugitives^ to 
settle up their wages, that they may escape if threatened with 
pursuit ? Is the defendant, on the next day, engaged in settling 
with the fugitives through their committee, stating, 'Mhere 
were Indians abroad the night before, and that he would settle 
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up an(f let them goT" It will be for you to say, whether such 
conduct be proved, and if so, whether it did not lend as much 
to assist the slave to escape, and elude the vigilance of his 
master, as anv other mode of concealment. 

Wiih these remarks, the case is submitted to you. If you be- 
lieve from the testimony, that the entertainment and shelter 
given to the fugitives, were but an exercise of the common 
principles of humanity, without any intention of encouraging 
the escape of the fugitive, or impeding or frustrating his re- 
caption or reclamation by his master, or without any act cal- 
culated to have that effect, you will find for the defendant. 

If, on the contrary, you believe he has afforded shelter and 
entertainment to the fugitive, to further his escape, and enable 
him to elude the vigilance of his master, and that his acts were 
calculated to effect that object, you will find for the plaintiff 
the sum of $500. 

The jury, after a few minutes consideration, found a verdict 
for plaintiff for $500. 



THE BROTHERS OF THE ORDER OF HERMITS OF ST. AUGUS- 
TINE V, THE COUNTY OF PHILADELPHIA. 

Supreme Covrt of Penvsylvania, J\tsi PriuSf JVovember, J 847. 
Before Mr. Justice Rogers. 

(1.) Mere possession of personal property, is evidence of owneTship, and in tho 
absence of contrary evidence, is to be held conclusive. 

(2.) Tho word ♦* persons/* as used in the Act of Assembly of May 31, 1841, is 
to be construed to mean cx)rporation8 as well as individuals. 

(3.) Exemplary, or vindictive damages, cannot be given in an action against the 
County ; damages to the full extent of the injury inflicted, should, however, be al- 
lowed. 

(4.) The law does not require a plaintiff in an action brought against the Coun- 
ty for damages, suffered by the violence of a mob, to prove every article destroyed, 
a general estimate will be sufficient to submit to a jury. 

(6.) In an action of this kind against the County, the jury may allow as dam' 
ages the full value of the property at the time of its destruction with interest added 
to the time of their verdict. 

(6.) Whether such additional allowance can be made as interest — Query ? 

This was an action of trespass on the case brought under 
the provisions of an Act of Assembly, passed on the 31st May, 
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1841, against the county of Philadelphia, to recover damages 
for property destroyed by a riot. The declaration was in four 
counts, and set forth the ownership of the property, real and 
personal, its destruction by a mob, and its value. In one count 
it was alleged that there was no knowledge on the part of the 
plaintiffs of an intention to attack the property, in another, that 
notice was given to the sheriff, and in a third, that there was 
no time to give such notice. 

It appeared in evidence that St. Augustine's Church, situated 
in Fourth street, between Race and Vine, and a house situated 
on the back part of the same lot, and fronting on Crown street, 
together with much furniture, and other personal property in 
the church and house, had been destroyed by a mob on the 
night of the 8th of May, 1844. 

A number of witnesses were called on the part of the plain- 
tiffs, to show the destruction by the mob ; the value of the 
church and house, as well as that of their contents, which con- 
sisted principally of an organ, and other property in the church ; 
a theological library, furniture, &c., in the house. 

The defence attempted to show, that the property was great- 
ly over-valued, and that the plaintiffs had such knowledge of 
the intended attack, as made it necessary to a recovery, that 
they should give notice to the sheriff of the county, or the 
alderman or constable of the ward in which the property was 
situated, which had not been done. 

They called a witness to prove, that on the afternoon of the 
8th May, 1844, the keys of the church and house had been 
placed, with all the property claimed for, in the possession of 
John M. Scott, Esq., Mayor of Philadelphia. But it being ob- 
jected that it was not shown that this was done by either of 
the corporators, the evidence was rejected. 

Much other evidence was offered which was rejected by the 
learned judge, and the question was thus narrowed to the 
amount of damages, and the technical construction of the Act 
of Assembly. 

The jury were addressed by Mr. Stokes, Mr. Williams, 
and Mr. Meredith, for the plaintiffs, and by Mr. Kneass, and 
Mr. H. M. Phillips, for the defendants. 

YOL. VII. — 17 
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Rogers, Justice. — Gentlemen of the Jury. The question be- 
fore you is one almost exclusively of fact. It is therefore, one 
for you, not for me to determine. Before delivering the case 
to you, however, it will be necessary for me to make a few re* 
marks. This is an action on the case brought for the purpose 
of recovering compensation for damages done to the plaintiffs' 
properly, by a lawless mob, during the month of May, 1844. 

The action has been brought under an Act of Assembly 
passed in the year 1841. Other acts, on the subject of mobs, 
had existed previously to this, but may be considered as having 
been repealed by it. Independently of the Act of 1841, no 
right of action exists against the county. It provides, that 
when buildings or other property within the county of Philadel- 
phia shall be destroyed by a riot or violence, the persons in- 
jured may bring suit against the county, for the injury they 
have sustained. 

[The learned judge here stated the provisions of the Act of 
Assembly.] 

It has been in evidence, that the plaintiffs' property was de- 
stroyed, both real and personal ; the defendants have admitted 
the destruction of the real, but have made various objections to 
being held responsible for the personal property. It has been 
said, that although the articles specified as having been de- 
stroyed, may have been in the house, it is not certain that they 
all belonged to plaintiffs, and that the county may, at a future 
day, be compelled to pay for some of them again. For all the 
purposes of this suit, the plaintiffs were the owners ; they were 
in possession ; and possession of personal property, is evidence 
of ownership, and in the absence of contrary evidence, is to be 
held conclusive. 

This contradictory proof must come from the other side. 
No attempt has been made to show that the plaintiffs were 
guilty of any improper or illegal conduct, and the defendants 
have failed to prove any knowledge on the part of the plain- 
tiffs ; they, therefore, have a clear right to maintain this suit, 
and to recover damages against the county. 

The Act of Assembly uses the expression, " persons." I can- 
not instruct you, as I have been requested, that persons, does 
not mean corporations ; it does bear that interpretation, and 
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has been so coustrued by the Supreme Court of this State, 
as well as elsewhere. 

There is nothing then in the way of the plaintiffs* recovery, 
the only question is as to the amount of the damages. 

The act of Assembly has been carefully drawn, and is 
wise, just, and beneficial in its character. It is just, because 
it is the duty of the county to protect its citizens against law- 
less violence, and if it does not do this, to make reparation for 
the injury which they may sustain from such violence. If the 
act is always rigidly enforced when violated, the effect will be 
found highly beneficial. If lawless individuals are made to 
understand that the result of their violence will recoil upon 
themselves, they will pause in their career. 

The plaint ifis should have ample compensation for the in- 
jury they have sustained from the riot of May, 1844. 

If this action were against the rioters and not against the 
county, I would instruct you to give exemplary damages; 
these, however, you cannot give against the county, but dam- 
ages to the full extent of the injury, you should give. 

It is reasonable and proper, that allowance should be made 
for any seeming defect in the plaintiffs' evidence, caused by the 
violence of the mob. The law does not require the plaintiffs 
to prove every article destroyed, you will be justified, therefore, 
in attending to the general estimate of the plaintiffs' damages. 
It is a matter to be considered, from necessity, in mass, and 
not in detail. A classification has been made of the different 
kinds of property lost by the plaintiffs. 1st. The church. 2d, 
The house in Crown street. 8d. The library. 4th. The furni- 
ture and fixtures of the house in Crown street. 5lh. The 
furniture of the church. 6ih. The organs. 

[His Honour then reviewed the testimony which had been 
given under each of these heads, and charged the jury that the 
plaintiffs had fully made out their claim.] 

The only matter remaining, is as to the allowance of inter- 
est. In a case like this against the county, I have said exem- 
plary or vindictive damages cannot be given. Whatever is 
allowed by you over the amount claimed, will be regarded, 
not as vindictive damages, therefore, but as compensation. 
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I do not instruct you to give interest ; you certainly may do 
so in the way of compensation, and I think you should do so, 
but this I advise, I do not instruct you- Unless such a course 
is adopted In similar cases^ trials will always be postponed^ 
and injustice done. Fifty thousand dollars paid to ihe plain- 
tiffs now, will not be equal to the same amount, if it had been 
paid years ago : the accruing interest is lost. As an act of jus- 
lice, then, reparation should be made for this loss, and it is 
your duty to repair, as far as you can, the mischief done by a 
lawless mob. 

The proper measure of damages, then, is the full value of 
the property of the plaintiffs, destroyed in May, 1844, with an 
amount equal to interest added ; calculated either from that 
time, or from the commencement of the suit in May, 1845. 

I would prefer that you should have been permitted to assess 
this amount as interest, separately from the amount of the 
value of the property destroyed, so that the Supreme Court 
might sayj whether interest can be allowed ^ but this course is 
objected to by the defence, and therefore cannot be followed- 
I leave the case with you. 

The jury gave a verdict for 847,433 88. 



NffTiu — Quo Wmrtrnta Cme~ 

DuTiiag the pendency of tho foregorog sait, a writ of Quo "Warranto was baned 
put of tlio Supreme Court on the appUcatLon of tho County Commi^ODcrd. Th« 
plead inga^ (extern! ed to great length,) fin ally pTcscnteJ eeTeral issues of Iaw 
Taisad by demumerB to aonio of the complainants* lepl jcatioDB ■ among tbemt whether 
members of a religious order, acknowledging the authority of the Pope, can he cot' 
poratorSf OT bold real estate, or become citizens of Pennsiyhania* 

In April, 1847, after argument hy Mr. H. J* Wiiiiams, (with whom was Mr. 
Wm^ M< MxaEniTS and Mr* Willi ah A. Stores,) for the reapondentA, and Mr. 
PcTEn A. BnowxE for the cumplaiuauts ; his Honor, Chief Jnstice Gibsom, fus- 
tain^d t^U ike demurrers. 

SubaefjuGntLy^ the Prothonotaiy^ by direction of the complainant, enteted a ilis" 
continuance in the case of Quo Warranto; which discontinuance, tho respondents 
treated aa a nullity ^ and the case waa placfid on the trial list for September Term, 
1347, at NLei Prius. When reached, Mr. Hoht K. Kxexss for Ibe complainant, 
stated that tho ca^ie had hcM^n settled and discontinued, and ohjected to ^oing to trjal- 
Mr, Stokes for the respondents, denied the right of the complainants to di^continuOr 
Without the consent of the opposite party , after judgment for them on demurrer; 
and asked for a trial of the issues of lact by a jnry. 

Hui Honour Judge Rogeus ruled that the discontinuance was Toidj and tho cose 
then went on^ and ft verdict was rendered on alt the issues of fiut in &toui of th« 
respondents, 
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THE INSURANCE BANK OF COLUMBUS v. THE BANK OF THE 
UNITED STATES. 



In the District Court for the City and County of Philadelphia^ 
December Term^ 1841, JVb. 1182. 

(1.) It is a general rale of law, that to bind a corporation by a contract, it must 
be made by the persons to whom ihid management of its affairs is, by law, com- 
flutted. 

(2.) The stockholders, even all of them, at a general meeting, cannot, even by a 
unanimous vote, bind the corporation by contract Their action would at most 
be advisory and not obligatory on the directors. 

(3.) The directors may adopt, upon sufficient consideration, the act of the stock- 
holders, or of strangers, and thus make it binding on the corporation, — ^but it is 
the act of adoption which makes it obligatory on the corporation, and not the 
original act of me parties. 

(4.) The question of adoption is one of fact, — ^what acts amount to an adoption, 
it a question of law. ' 

(5.) If no other right or interest can be affected by the agreement of all the stock- 
holders, the corporation may be bound thereby. 

(6.) Illustration of the equitable nature of the action of assumpsit 

(7.) A party cannot sue upon a cause of action until it has accrued, but a defen- 
dant may defend by means of facts which occurred after suit brought 

(8) If the officers or stockholders of a corporation, make an agreement which is 
incompatible with the provisions of the charter, or in violation of the penal laws of 
tiie State, the offenders may be punished, and the franchises resumml, — ^but such 
considerations cannot defeat a contract between parties otherwise valid. 

This cause came on for* trial before the honourable Joel Joites, 
President Judge of said Court, on the 15th day of November, 
A. D. 1847. The declaration contained the common counts 
in assumpsit. 

The defendants pleaded nvl tiel corporation, non' assumpse- 
runt, and payment; and subsequently filed forty-eight special 
pleas, each concluding with a verification. To the pleas, 
from the fourth to the fifty-first inclusive, the plaintiffs replied 
de injuria sua propria absque tali causa. 



JosiAH Randall, Wm. M. Meredith, Esqs , and the Hon. 
Seaborn Jones, appeared for the plaintiffs. 

C. Wallace Brooke, John Cadwalader, Esqrs., and the 
Hon. John Sergeant, for the defendants. 
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The facts of the case are presented in the following charge 
of his Honour Jones, J. 

The plaintiffs demand in this case the sum of $292,665 10 
with interest from the 1st June, 1841. It appears to be the 
balance of an account between the parties, against the defen- 
dants. The account commences 23d February, 1837. 

The defendants do not dispute that the whole of this account, 
except 81500, was properly charged against them. Fifteen 
hundred dollars of this claim, is for money paid to Wm. H. 
Waikins for services rendered, but there is no evidence that 
the payment was made by the plaintiffs at the instance or re- 
quest of the defendants, and it must, therefore, be rejected. 
^ The plaintiffs' demand (by this deduction) then, will be re- 

duced to $291,165 10 ; and for this sum, with the interest, the 
plaintiffs will be entitled to your verdict, unless the defendants 
have shown sufficient reasons why the payment of it should 
not be enforced. 

The defendants have pleaded some general pleas, and a 
good many special pleas, but the most important facts insisted 
on by way of defence, are set forth in the 7lh of the special 
pleas. 

The plaintiffs, it appears, were incorporated as a bank by the 
Legislature of Georgia on the 26th December, 1831, and the 
defendants v/erc incorporated as a bank, by the Legislature of 
Pennsylvania on the 18th February, 1836, and on the 1st April, 
1836, the bank of the United States was empowered by the 
Legislature of Pennsylvania, to purchase and hold any bank 
stock. Tn pursuance of the powers granted to the bank of the 
United States, that institution, it is said, purchased the whole 
capital stock of the Insurance Bank of Columbus, which con- 
sisted of 6000 shares of $100 each, making a capital stock of 
f $600,000. When, y;recisely, the bank of the United States ac- 

I quired this stock, docs not apnear; but having acquired it, a 

\ course of transactions between the two banks followed, which 

resulted in the balance before mentioned. 
fl Tn 1841, the United States Bank, it is said, resolved to dis- 

pose of xhU s^ock, and accordingly on the 27th May, 1841, 
they entered into articles of agreement with Robert Collins to 
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sell to him the 6000 shares of stock of the Insurance Bank at 
890 per share. These articles are recited a good deal at 
length in the 7th special plea, and they were delivered, it is 
said, only conditionally, to Wm. Henry Wa.kins, and to be de- 
li vered by him, to Collins, only on performance of certain con- 
ditions. 

In point of fact, these articles were never delivered by 
Watkins to Collins, and never went into effect. But other 
articles were afterwards made, under which, this stock of the 
Insurance Bank was transferred. 

In the meaniime, however, the Bnnk of the United Slates 
made an assignment of its a^seis, with certain exceptions, to 
James Robertson, Richard H. Bayard, Jwines S. Newbold, 
Herman Cope, and Thomas S. Taylor, for the benefit of cer- 
tain creditors. This assignment was made on the 4th Septem* 
ber, 1641. At the time of this assignment, the whole stock of 
the Insurance Bank of Columbus was held, as the defendants 
8&y» by and in the names of six persons, viz. : 

6660 shares by Thomas Dunbp, — President. 
145 " " Ambrose Baber, 

67 « « Thomas W. Benll, 

60 •* " Charles Cotton, 

53 « « Wm. H. Watkins, 

25 " *' Abraham H. Choppel. 

6000 

A few days after this assignment, the trustees (Messrs. 
Robertson, Bayard, Newbold, Cope and Taylor,) viz., on ihe 
23rd of September, 1841, entered into articles of agreement 
for the sale of this stock, (held as before stated) to the same 
Robert Collins and three other persons, viz., Jeremiah Cowles, 
(or Jerry Cowles,) Daniel McDougald, and James C. Watson. 
These articles of agreement are also recited a good deal at 
length, in the 7th plea. By these articles it appears, that the 
6000 shares were estimated at $540,000, or $90 per share. 
From this sum the debt in question, viz., $291,165 10, was to 
be deducted, and the balance, $248,835 90, was to be paid in 
the bank notes of the Bank of the United States, in instalments. 
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Tlie other particulars of these articles it is not necessary to 
state at present. The defendants say, that this contract was 
carried into effect by the assignees of the Bank, on their part, 
and that these purchasers of the stock, (Cowles, Collins, 
McDougald, and J. C. Watson,) paid the balance to be paid, 
(after deducting the 8291,165 lU) in notes of the Bank of the 
United States, and thus this part of the plaintiffs' demand, ''was 
extioguiahed, released and discharged*" 

This is a very genera! outhne of the facts. There are other 
particulars which will be noticed hereafter- But from this 
statement you perceive that the defence to this demand does 
not originate in any act of the Insurance Bank as a corporation* 
Nor in the act of persons, who were at the date of the articles 
for the sale and purchase of the stock, stockholders. The 
whole stock was held at that time, by Messrs. Dunlap, Baber^ 
Beall, Chapell, Cotton, and Watkins, and the purchasers were 
Messrs* Collins, Cowles, McDougald and Watson. The 
articles contemplated ihal they were to become stockholders 
afterwards, viz., by the transfer of the stock, according to the 
terms agreed upon, 8till it is maintained on the part of the 
defendants, that these articles, and what was done under them, 
in execution of the stipulations they contain, constitute a valid 
defence to the demand in question. This is denied on the 
part of the plaintiffs, and whether it is so or not, is the main 
question in the cause. 

The parties have presented to the Court a great many ques- 
tions or points of hiw, upon which they desire the Court to 
instruct you, but most of these questions are either inapplicable 
to the matter in issue, or subsidiary to the question upon which 
the cause turns. Still, it is proper that I should notice them, 
although, by so doing, I shall be obliged to ask your attention 
longer than would otherwise be necessary. 

It appears, then, that the articles of the 2Srd September, 
1841, upon which the defendants rely, (at least in part,) to de- 
feat this claim, were not signed by the Insurance Bank of 
Columbus, but by certain persons, who were at that time 
neither directors nor stockholders. And undoubtedly, the 
general rule of the law is, that to bind a corporation by a con- 
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tract, it must be made by the directors or managers of the 
corporation, or the persons (however denominated,) to whom 
the management of its affairs, is by law, committed; and 
consequently, the release of a debt, or an agreement to release 
or transfer a debt from the account oC one debtor to the ac- 
count of any other, or to make a loan or an advance of money, 
or credit of the corporation, or to transfer any of iis assets, 
would not, as a general rule, be binding upon the corporation, 
unless the corporation became party to the transaction, by its 
directors or managers, or the persons to whom the manage- 
ment of its affairs, is by law committed. ' (15th point of plain- 
tiffs.) 

It follows from this proposition, (as a general rule also,) that 
the stockholders even all of them, at a general meeting, can- 
not, even by a unanimous vote, do either of the acts just 
mentioned. (Plaintiffs' 10th point.) 

. There may be other interests to be protected, besides those 
of the stockholders ; and consequently, such action of the 
stockholders would at most be advisory, and not obligatory oh 
the directors. If the thing directed, was proper to be done, 
and the directors would not do it, the stockholders might 
with great propriety, at the proper time, choose other directors 
in their place, and this would be their remedy. 

There is no difficulty as to the general rule upon this subject. 
Whether there is any exception to the rule ; and if so, whether 
this case is within the exception, I shall consider presently. 

It follows also from this proposition, that when the stock- 
holders of a corporation, or those who afterwards become 
such, enter into an agreement, that the corporation shall do a 
certain act, the individuals making the agreement are bound by 
it ; and if the thing stipulated for is not done, they are liable 
for the breach of the contract, and not the corporation. This 
is certainly true as a general rule, and, thus understood, the 
2d and 3d points of the plaintiffs are correct. 

Undoubtedly the directors or managers of a corporation 
may adopt, upon sufficient consideration, the act of third per- 
sons, whether individual stockholders or strangers to the cor- 
poration, and thus make it binding on the corporation. But 
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in such case, it is the act of adoption, Avhich^makes it obligatory 
on the corporation, and not the act of the parties to the origi- 
nal agreement. 

Whether the Insurance Bank of Columbus adopted the con- 
tract of the 23d September, 1841, made by Messrs. McDoogald, 
Collins, Cowles, and Watson, is a question of fact. But what 
acts of the directors of the Insurance Bank would amount to 
an adoption, is considered by both parties a question of law; 
and both have proposed questions to the Court, upon that part 
of the case. 

But at present I wish merely to say, that the mere fact that 
transfers were made of this stock to McDougald and others, 
parties to the agreement of the 23d September, 1841, (if you 
should find that transfers of the whole stock were made,) 
would not, without more, amount to an adoption of that 
contract by the Insurance Bank, or impose on the Insurance 
Bank the obligation to fulfil the terms of that agreement. 
(Point 4th of plaintiffs.) The reason is, the Insurance Bank 
had no right to refuse to permit the transfer of its own capital 
stock, upon a sale by a stockholder to a purchaser. The per- 
mission therefore given by the directors or oflScers of the bank 
to any stockholder to transfer his stock on the books of the 
bank to a person who has purchased it, does not impose on 
the bank the obligation to pay the purchase money of the stock 
so transferred, or any part of it. If this proposition seems to 
you a mere truism, it is nothing more or less than the matter 
involved in the plaintiffs' fifth point. 

We may conclude, then, the articles of agreement of the 
23rd September, 1841, did not, of their own proper force or 
effect, bind the Insurance Bank of Columbus ; nor would the 
mere fact that the Insurance Bank by its oflScers permitted the 
stock mentioned in that agreement to be transferred to the pur- 
chasers of it on their books, without more, amount to an adop- 
tion of that agreement by the bank, or make it their own, or 
bind the bank to fulfil any of the terms of that agreement. If 
the Insurance Bank is bound as the defendants allege, they are 
bound by reason of some other act, or for some other cause or 
consideration, besides those just mentioned. 
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Again, it is objected by the plaintiff, that neither the Bank 
of the United States nor any other corporation or individual, 
could legally purchase and own all the stock of the Insurance 
Bank of Columbus, and that the Bank of United States could 
not sell, and make a legal title, for all of the said stock to any 
purchaser. » 

It may be conceded that neither the Bank of the United States 
nor any other corporation or single individual, could purchase 
and hold, the whole stock of the Insurance Bank of Columbus, 
and yet retain and exercise the corporate franchises of the In- 
surance Bank under its charter, if the State of Georgia saw fit 
to resume them. The charter, among other things, requires 
that there shall be five directors for the well-ordering of the 
aflkirs of the corporation ; and that no person shall be eligible 
as a director, who is not a citizen of that State, and tHe holder 
of 50 shares of the stock in his own right. And this clause 
would present a great impediment in the way of exercising 
the corporate franchises, if all the 6000 shares were owned and 
held by one eorporation or natural person, that is, if the State of 
Georgia saw fit to interfere. But that is not the question pre- 
.seoted by this point. The point is, that the Bank of the United 
States could not legally purchase and own, all the stock of the 
Insurance Bank of Columbus. But there is no restriction in 
the charter, of the power of the holders of the stock to sell it 
to whom they please ; nor is there any principle of law, which 
forbids the owner of stocky to sell and transfer to any purcha- 
ser who offers to buy. The power of disposition,— ;;m5 dispo- 
nendU — 'is incident to ownership, and it is the policy of the 
common law not to restrain it. If it happens that one individ- 
ual purchases and holds all the stock of a corporation having a 
charter like this; and the State which granted the charter 
will not let him retain and exercise the corporate franchises, 
he must sell his stock, or a portion of it, or be content to take 
the assets of the corporation and give up the franchises. This 
point of the plaintiffs, as it hds been stated, cannot be main- 
tained. 

Another point upon which the Court is requested to charge 
you, is thus stated : 
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*' That under the notes and agreements given by Cotton and 
other holders of the stock to R Biddle, the respective persons 
in whose names shares of stock stood, and who gave such 
notes and agreements, were the true and bona fide owners of 
the shares of the slock w^hich so stood in their respective names, 
and that neither defendants nor N, Biddle, were the equitable 
owners of such stock, nor can the defendants allege a trust 
of said shares of stock for the use of defendants." (Plain- 
tiffs' first point) 

These instruments are not evidence that Cotton held the 
shares mentioned in trust for N. Biddle, or for the Bank of the 
United States; and the other notes and agreements we are 
told were the same in substance. They are evidence, there- 
fore, that these holders of the stock were purchasers for value, 
with the right to hold it as long as they were disposed to do so. 
They agreedj it is true, to give Mr. N. Biddle the right to 
purchase at $120 per share, if they should ever be disposed to 
sell ; and Mn Biddle had the right to decline the purchase if 
he saw fit, and then they might sell to whom they pleased. 
And even if they had sold without first offering these shares to 
Mr. Biddle, the purchaser would have held the stock and Mn 
Biddle would have been obliged to resort to his action for 
damages* I may add, that even the charter requires that none 
but a stockholder, entitled in his own right to 50 shares shall 
be eligible as a director. It is enough, however, to say, that 
these instruments, (notes and agreements,) are no evidence of 
a trust for any body. 

But what is the importance of this fact ? Why it goes to 
show that the Bank of the United States, and afterwards the 
assignees of the Bank of the United States, undertook to sell and 
transfer to Messrs. Collins, Cowles, McDougald and Watson, 
more shares than they either legally or equitably held* It ex- 
posed them to the risk of not being able to comply fully with 
the terms of their contract ; and cons6<|uenUy to the action of 
the purchasers fur a breach of the contract. But if, in point 
of fact, they found means to complete their contract, by the 
actual transfer of all the shares they undertook to sell, the 
purchasers of the stock have no ground of complaint ; and if 
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the purchasers cannot complain, it is difficult to see how the 
Insurance Bank can defeat a contract on the ground of a diffi- 
culty which has been actually overcome by the sellers of the 
stock. 

There is no dispute that all the persons who held this stock 
on the 23d September, 1841, did actually receive their notes 
and stipulations, and transfer the stock they held, in execu- 
tion of the agreement made on that day, except Wm. Henry 
Watkins. And whether Mr. Watkins did or not, is a question 
which you will have to decide. 

But assuming for the present, that all these other holders of 
the stock, did, in point of fact, transfer their stock, at the in- 
stance of the defendants, then the plaintiffs would not be en- 
titled to set up this defect of title ; even if they were here suing 
upon the contract of the 23d September, 1841, in the names of 
McDougald and others for their use ; and much less can they, 
in an action brought in their own right, set up a defect of title, 
under a contract to which, they say, they are no parties, which 
has been actually cured. 

If, however, Wm. H. Watkins never did transfer his stock 
under this contract, nor bind himself in any way which would 
debar him from the full exercise of the rights of ownership 
over it, then another question will arise which I shall notice 
hereafter. 

Still, assuming (for the present, and for the sake of present- 
ing the law of the case to you) that Watkins, as well as the 
other holders of the whole capital stock of the Insurance Bank 
did transfer to Messrs. Collins, Cowles, McDougald and Wat- 
son, the shares they held, under and in execution of this agree- 
ment of the 23d September, 1841, then we have this case, viz., 
the sale and transfer of the whole stock of the Insurance 
Bank by the Bank, (or rather by the assignees of the Bank) of ' 
the United States at the stipulated price of 8540,000, to the four 
persons last named, with a stipulation on their part to apply 
the debt now sued for, towards the payment of the purchase 
money. Is the Insurance Bank bound by this contract ? 

Here we come to another series of propositions, which I 
now proceed to notice. 
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It is said in the first place, that no act done by these parchd.- 
sers of the stock could bind the Insurance Bank ; and one 
reason given for it is, that they were not entitled even to vote 
as stockholders at an election, till after they had held the stock 
so transferred to them, three calendar months. (6th point of 
plaintiffs.) And this reason, whether sufficient or not, is true 
in point of fact ; for the charter provides, that no share or 
shares shall confer a right of suffirage, unless the same shall 
have been holden three calendar months, previously to the day 
of election. Still, they were the holders of the stock from the 
time of the actual transfer to them, and entitled to the other 
privileges of stockholders, as well as liable to the incidents of 
ownership. And the defence in this case turns upon other 
considerations besides the right of the purchasers of the stock 
to vote, or the fact, whether they did vote or not. Consequent- 
ly, if this is the only reason upon which the proposition can be 
supported, the proposition itself is not tenable, or at least not 
applicable to the defence. But I shall have occasion to con- 
sider this matter in another part of the case. 

Again, it is contended that the debt which was due to the 
plaintiffs by the defendants, was not extinguished by the fact, 
that the debtors, (i. e. the Bank of the United States,) owned all 
the stock of the Insurance Bank of Columbus, if the fact were 
so. (7th point of plaintiffs.) And undoubtedly this is so, and 
if the Bank of the United States had received from the persons 
to whom they sold the stock, the full sum of $540,000, inpayment 
of it, there would be no reason why they should not be com- 
pelled to pay this debt, for it would be a part of the assets rep- 
resented by the stock, which they sold and for which ihey re- 
ceived the full price. The Insurance Bank of Columbus was 
a distinct institution, depending on its own charter, and it un- 
doubtedly could not be lost or merged in any other corporation. 
And I may add in this place, that it is not necessary to decide 
whether the effect of the execution of thearticles of the 28rd Sep- 
tember, 1841, by the assignees of the Bank of the United States 
was to put an end to this claim in way of extinguishment, as 
that term is understood in law, although this has been argued 
by the defendants' counsel. The question is, whether the mat- 
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ters in evidence defeat or bar the plaintifTs' right of recovery in 
any way. If they do this in any way, it is all that you need 
to know. Whether they amount to extinguishment or pay- 
menty or whether the matters in evidence operate by way of 
estoppel, or whether the force of the defence depends on the 
equitable nature of the action of assumpsit, are questions which 
it is not important for you to consider. 

And this leads me to remark, that the first part of the 11th 
proposition of the plaintiffs, is not very important, yet as a mat- 
ter of fact, it is true, that there is no evidence in this cause 
that the plaintiffs ever did, by a corporate act, formally release 
or extinguish the debt for which this suit is brought : nor is 
there any evidence that this debt has been paid to them and 
received by them at their counter or in their corporate 
capacity. The residue of this proposition, viz., " that there is 
no evidence that any thing ever occurred which ought to bar 
or prevent their recovery in this action," I must reserve till 
we come to the grounds upon which the defence really de- 
pends. ( 1 1 th point of plaintiffs.) 

But again, it is contended that, " If the plaintiffs, (the In- 
surance Bank of Columbus,) had agreed to release the debt due 
to them by the defendants in consideration that defendants or 
their trustees would sell all the stock in the Insurance Bank of 
Columbus, to certain individual purchasers, such agreement 
would have been unlawful and void, and would not prevent 
plaintiffs' recovery in this action ; even though the whole stock 
had been transferred and delivered to such purchasers in pur- 
suance of such agreement, inasmuch as the charter expressly 
prohibits the impairing of the capital of the Bank." This per- 
haps, is pushing points rather farther than the case calls for. 
It is sufficient if the Court decide the questions of law arising 
from what is proved in the case to have been done, without 
going further, and deciding what would be the consequence of 
certain acts which might have been done but were not. I have 
already said, there is no evidence of any formal release by the 
Bank of Columbus, nor is there any evidence of any written 
or verbal agreement by the bank as a corporation, and that is 
all I need say on this point. 
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Whether the matters iti evidence do not operate, or may not 
operate in some way to bar the plaintiffs* recovery, is a ques- 
tion which we have not yet reached. 

The two next points to be noticed are thus stated. 

" That no agreement of stockholders or corporations will bind 
the corporation^ unless made by a lawful vote at a corporate 
meeting duly held. That, If a debtor of plaintiffs being also 
the owner of all ihe stock in the Insurance Bank of Columbus, 
sold the whole of said stock taking the agreement of the pur- 
chasers that as part payment of the price of said stock, they 
would cause said debt to be released or given up^ such agree- 
ment and the transfer of ihe slock under it to the purchasers, 
are not sufficient in law to prevent the recovery by plaintiffs of 
the debt so due, by the first mentioned owner of said stock." 

These*proposilions depend on the question, whether any other 
right or interest can be affected by such agreement of the pur- 
chasers of the slock; or by such act of the stockholders or 
corporators, supposing that all the stockholders or corporators 
concurred in the act. If there is no right or interest in exis- 
tence which can be affected by the agreement or the act, then 
the corporation may be bound by it. And why not? Sup- 
pose the only persons in being who can gain or lose by the 
event of this suit, are on the one hand, the Bank of the United 
States or those claiming under their assignment, and on the 
other, the purchasers of this stock, (Messrs, Collins, Cowles, 
McDougald and Watson,) why should not the Insurance Bank 
of Columbus be bound by their agreement? The action of 
assumpsit is an equitable action in which a plaintiff can recover 
only where {ex cBquo et bono) in equity and conscience, he is 
entitled to recover. And if these four purchasers, had brought 
this action in the name of the Insurance Bank for their use, it 
would be against conscience to permit them to recover. 

To illustrate this matter, let us vary the case a little. Sup- 
pose these purchasers had, under colour of a purchase from the 
bank, paid this balance, and taken an assignment of the debt, 
and then commenced a suit in the name of the bank for their 
u&e, the law would have said to them, your purchase shall be 
reckoned a payment and satisfaction of the debt; because that 
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is no more than what you undertook to do, and it is against 
equity to allow you to enforce this demaiO for your own 
benefit, in violation of your own agreement, and at least in this 
form of action, you shall not recover what in equity and 
conscience you are not entitled to recover. It is true, the 
purchasers of this stock are not parties to this action : it is the 
Bank of Columbus, suing ostensibly for its own use, that is the 
party. But what difference in reason can this make, if, in 
point of fact, these purchasers are the only persons who will 
gain any thing by the recovery ? None whatever ; and if such 
be the fact, the purchasers of this stock cannot, under the 
covert of a charter, enhance the value of their stock by a re- 
covery in this case, any more than they could recover the 
money upon an assignment of the claim to them, by the Bank 
of Columbus. 

This bring us to the questions upon which this case turns. 
And the matter of fact to be inquired after on this part of the 
case is, whether there is any outstandii^. right or interest 
vested in any body else, which will be prejudiced by giving 
effect to the defence made in this case. 

You will perceive from these remarks, that I do not con- 
sider the corporate action of the directors of the Insurance 
Bank in confirmation or ratification of the contract, or the want 
of it, of much importance, although it has been much insisted 
on by the defendants. For if the fact be, that no outstanding 
right or interest will be affected by the event of this suit, it is 
not necessary for them to show any formal or even informal 
action of the directors or corporate action of the stockholders. 

On the other hand, if the rights or interests of other persons 
in this corporation or their claims upon it, will be prejudiced 
by the giving eflect to this defence, then the law will not sup- 
ply defect of substance or form in order to give effect to such 
a contract as this. The letter of the 19th October, 1841, by 
T. S. Taylor, to Wm. H. Watkins, and the act of the directors 
of the Insurance Bank of Columbus, in delivering over the 
assets (which is said to have been done on the 26th O(itober,) 
is relied upon as a corporate act of ratification by the plaintiflTs, 
done upon sufficient consideration and binding on the corpo- 
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ration ; and it is contended this act extinguishes the debt. But 
this was not a formal corporate act of ratification by the 
plaintiffs, nor is there any evidence of such an act of ratifica- 
tion by the Insurance Bank as a corporation- Nor is there 
any evidence of any formal act of ratification by all the stock- 
holders, done with that intent ; nor is there any evidence of the 
adoption of the contract or transaction by any formal corpo- 
rate act of the Insurance Bank, nor of any corporate act done 
by the directors of that bank with that intent. Of course those 
pleas, which aver such a ratification or adoption, are not sup- 
ported by evidence. But as I have said, the transaction would 
still be binding upon the corporation, if there are no interests 
under the charter of the Insurance Bank to be affected by it; 
except the interest of those, who ought to be bound by this 
contract And even if the debt was not extinguished, in the 
technical sense of that word, still the Insurance Bank ought 
not recover it, for the sole benefit of the parties to the agree- 
ment of the 23rd September, 1841, who purchased the stock. 
And this is a sufficient answer to the third point proposed by 
the defendants* 

It is not necessary to say whether the transfer of the whole 
stock under these circumstances, extinguished the debt now 
sued for ; but if a direct answer is insisted upon to this question 
as put, I should say that the transfer of the stock did not ex- 
tinguish the debt. As I said before, however, the plaintiffs 
cannot recover this debt if it appears that uo person will gain 
by the recovery of it, or lose by the failure to recover, except 
the persons hound by the agreement of the 23rd September, 
184 K 

Having disposed of most of the controverted questions of 
law, I proceed now to call your attention to the questions of 
fact in dispute. And, 

1- Did Wiliiam Henry Watkins transfer th^ 53 shares of 
stock which he held, and for which he had given his note and 
stipulation, as before mentioned, to the purchasers of the stock, 
under the agreement of 23d September, 1841, and in execu- 
tion of that agreement? The plaintiffs deny that he did, and 
they hs ve given in evidence a transfer by him to Mr. S, Jones, 
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on the 1st of October, 184ft. The defebdaots contend that he 
trajisferred it to D. McDougald on the 31st January, 1842, and 
to prove it, they refer to a cancelled transfer in the transfer- 
book of the bank, under that date. They say the trajisfer was 
authorised by Watkins at the time, and that the cancellation 
was long subsequent. As the burthen of proving this fact lijos 
on the defendants, I will refer you to the other facts and cir- 
cumstances on which they rely. 

1st. There is no evidence of the time when the word ^^ean- 
celled" was written; and it appears by the margin of ,the cer- 
tificate<book, that a certificate of this stock was issued to 
Daniel McDougald the same day, (No. 135^) and that the series 
of numbers afterwards are regular, in respect both of numbers 
and dates, the next certificate being No. 136. 

2d. They rely upoo the account of Daniel McDougald in 
the stock ledger of the plaintiffs, which shows an entry under 
the date 31st Jan^uary, 1842, to the credit of D. McDougald, 
which they say has been in part erased; and the. ledger has 
been shown to you as evidence of the fact of erasure. 

3d. They contend that the new certificate to D. McDougald 
could not have been issued until the former certificate was 
given up ; and the non-production of this certificate, (though 
called for,) while the plaintiffs have, and have produced on the 
trial, certificates for 40 shares and 13 shares, issted to Watkins. 

4th. They rely on the fact that the transfer purports to have 
been made by warrant of attorney, which the Insurance Bank 
.were entitled to keep, as their voucher; and as they were noti- 
fied to produce it, they were bound to do so, or explain the 
evidence appearing on their own books, tending to show that 
the act was properly done. 

5th. The defendants rely on the relation which Watkins had 
previously sustained to the bank; the terms on which he bought 
and held these shares, to show that he had no motive to dissent 
to the transfer, on his receiving back the stipulation and note; 
upon the fact, that the note and stipulation bf Watkins were 
delivered to the purchasers of this stock, of whom D. McDou- 
gald was one, and the further fact that this note and ^tif^ulation 
-has not been produced. 
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6th. They rely on the letter of Wm. H. Watkins, (in which 
he gives his reasons for not making the credits on the books 
of the Insurance Bank,) which contains no objection or dissent 
on the ground of his interest as a stockholder. 

7th. It is alleged also, that there is an inscription in the hand- 
writing of John Peabody, cashier, (who is now dead,) upon 
the certificates of these shares, that they were transferred to 
Daniel McDougald, and that this is evidence against the Insu- 
rance Bank of the fact ; at least, until it is satisfactorily ex- 
plained. 

These are the principal matters relied on, to show the actual 
transfer of these 53 shares to the purchasers. 

The 145 shares which he held in trust by the transfer of Dr. 
Baber to him, it is not denied, he did transfer. The other hold- 
ers of this stock were Messrs. Dunlap, Beal, Cotton, and Chap- 
pel, and it is not denied that these persons transferred the 
shares they held. If then you should find, from this evidence, 
that Mr. Watkins did transfer these 63 shares, it would appear 
that the whole stock, held under the notes and stipulations be- 
fore mentioned, passed to the purchasers, or some of them, or 
was put at their disposal. I do not suppose you can have much 
diflBcully upon this part of the case, and I shall therefore leave 
it to you without any further observations. 

It is said, however, that if Watkins did not transfer this 
stock, still he is estopped from setting up his right as a stock- 
holder, to defeat the contract of the 23d September, 1841, be- 
cause he was made the agent to carry that contract into effect, 
and that he accepted the agency, and acted under it. But there 
is no evidence that Watkins accepted the agency, to carry into 
effect the agreement of the 23d September, 1841, or acted un- 
der it. He appears to have been dissatisfied with this arrange- 
ment; and his acceptance of an agency under the contract of 
May, which was not executed, but given up, would not have 
the efiect contended for. It might be evidence to show, that 
he was willing to transfer his stock, on receiving the note he 
had given for it and the stipulation ; and, taken in connection 
with the surrender of his certificates afterwards, to the actual 
purchasers or to the bank, and receiving his note and stipula- 
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tion back, if he did receive them, it would be evidence of an 
authority or assent to the transfer, in the absence of the war- 
rant of attorney under which the transfer purports to have 
been made by him. The question, therefore, must go to you 
as a question of fact, whether he did transfer the 63 shares, or 
whether it was done by his authority or assent ; and if so, the 
title in the shares passed to D. McDougald, the transferee. 

If you find this fact for the defendants, then the next ques« 
tion of fact touches the great principle upon which this case 
turns, viz: 

Whether there are any other rights or interests in the Insu- 
rance Bank of Columbus, or any claim upon that bank which 
will be prejudiced, by allowing the defence made in this case 
to prevail; or are the purchasers of this stock, under the 
agreement of 28d September, 1841, the only persons who will 
gain or lose, by the event of this suit. 

It is said that the State of Georgia, by whose authority the 
charter of the Insurance Bank was granted, has an interest in 
the matter; that its policy has been violated, that the contract 
is in violation of the charter, that its penal laws have been 
violated, and that the contract could not have been ratified or 
confirmed, or adopted by the corporation, without subjecting 
its ofiicers and directors to indictment and imprisonment in 
the penitentiary. Admitting all this to be so, we cannot give 
effect to these considerations in this case. If the charter of 
the bank fias been violated and forfeited, the State may resume 
the franchises granted; and if the oflScers of the bank have 
violated the penal laws of the State, punishment of the offend- 
ers is the appointed satisfaction to the State. But this is not a 
reason why the Insurance Bank should recover this debt, con- 
trary to the terms of the contract, if, in a pecuniary point of 
view, the recovery will be wholly for the benefit of these four 
purchasers of the stock. There is no evidence that the Stale 
of Georgia is a stockholder in the bank, or a creditor of the 
bank. 

It is said, again, that 4000 shares of this stock were trans- 
ferred to Charles A. Hoechsher, on the 26th October, 1841. 
But it is also in evidence, that Hoechsher transferred these 
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.4000 shares to John A. Peabody, on the 25th February, 1842, 
and the next day Peabody transferred them to Daniel McDou- 
gald, one of the purchasers of the stock from the assignees of 
the Bank of the United States. Why they were transferred to 
Hoechsher, and what he gave for them, does not appear : nor 
does it appear why he transferred them to Peabody, and not 
to McDougald. But it is enough to know, they came back to 
D. McDougald, one of the purchasers under this contract. The 
Insurance Bank cannot set up D. McDougald's rights as a stock- 
holder, in opposition to the contract of 23d September, 1841, 
lo which h^ was a party. 

It is however objected, that this transfer to J. Peabody and 
D. McDougald was made after this action w^s brought, (which 
was on the 20th January, 1642,) and therefore this iact is not 
available to the defendants. But this makes no difference ; a 
party cannot sue upon a. cause of action, until it has accrued; 
httt a defendant may defend, by means of facts which occurred 
after suit brought. 

No evidence has been laid before you of the existence of 
«ny other stockholders of this bank, except Mr. Jones, and he 
claims 53 shares by the transfer of W. H. Watkins, on the 1st 
October, 1845. But if you find that W. H. Watkins transfer- 
red his stock to D. McDougald in January, 1842, he had no- 
thing to transfer to Mr. Jones in 1845. 

Again : Is there any creditor of the Insurance Bank of Co- 
lumbus who will be prejudiced by allowing this defence? The 
testimony of Mr. Montgomery is, that he went to Columbus 
^Georgia) in April or May, 1846; that he inquired for the In- 
surance Bank of Columbus; that he saw General McDougald, 
to whom he carried a letter of introduction; and the only re- 
mains of the bank he could find was in the private oflice of 
General McDougald, where he found the books of the com- 
pany. We have no evidence, therefore, that the Insurance 
Bank is in operation at present, but rather the contrary, nor 
any evidence when it ceased to transact business, nor whether 
it has transacted any business since the transfer of the stock to 
D. McDougald and others, under the agreement of September, 
3841. We are left in the dark on this matter. But yire have 
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Evidence, that on the 4th October, J 841, which was a few days 
after the date of the agreement to sell the stock to D. McDou- 
gald and others, and a little before the transfers were made by 
Messrs. Beal, Cotton, Chappel, Dunlap, and Watkinsj (if you 
find Watkins did transfer,) this bank had, besides a large 
amount of other assets^ $21,526 in cash or notes of other Geor- 
gia banks ; while, on the other hand, it had a circulation of 
only 84,669, and individual deposites only to the amount of 
84,702 61. The consolidated statement to which I refer, cer- 
tainly does not exhibit an insolvent condition, or show that its 
assets were not worth the sum D. M cDougald and others agreed 
to give, over and above the debt now sued for. There is no 
evidence, it is true, of the actual winding up of its concerns, 
by the calling in of its circulation, and paying its depositors or 
other creditors, and the distribution of the surplus assets among 
the stockholders. But can you say upon the evidence, that there 
is any reason to believe any creditor or holder of the notes of 
this bank will be prejudiced in any degree by this defence ? 

We must take the case as it appears upon the evidence, and 
these questions of fact I leave to you. If you should find that 
there are creditors, or other persons having an interest in, or 
claim upon the Insurance Bank of Columbus, who would suf- 
fer loss, by carrying into effect the contract of D. McDougald 
and others, made with the trustees of the Bank of the United 
States, on the 23d September, 1841, then the Insurance Bank, 
as a corporation, may enforce this demand for their benefit, 
and the trustees of the Bank of the United States must resort to 
their action upon the agreement against D. McDougald and 
others ; for the corporation, as such, is distinct from the stock- 
holders, and the president and the directors are the agents of 
the corporation, and not of the stockholders. 

' On the other hand, if there is no interest involved in this 
controversy, but that of Messrs. Collins, Cowles, McDougald, 
and Watson, the purchasers of this stock, under the agreement 
of 23d September, and if the effect of the recovery would be 
simply to enhance the value of the shares of stock bought by 
them, on the terms mentioned in that agreement, then the plain- 
tiffs cannot recover this debt; for upon this supposition, the 
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case would, in principle, be the same as if these purchasers 
had taken an assignment of the debt from the Insurance Bank, 
and then had brought the suit in the name of the bank, for 
their use. . 

Taking this view of the case, it is unnecessary to trouble 
you with inquiring into the matters alleged in the special pleas. 
Indeed, the questions submitted to you, arise under the general 
issue, and not under the special pleas ; and according to my 
charge, you would be obliged to find several of these issues 
against the defendants. But this is of no consequence, if they 
have a good defence under any of the issues. Besides, few if 
any of the 29 poipts of law which have been proposed to the 
Court, could have been discussed with any propriety under 
these special issues. 

As I have already taken up so much of your time in putting 
the case before you upon the general issue, I cannot think it 
proper to detain you any longer. I therefore submit the ques- 
tion to you simply upon the general pleas, and you will con- 
sider the evidence under these pleas. One of the pleas denies 
the existence of the corporation plaintiffs ; but the charter has 
been given in evidence, and you can have no difficulty there. 
As to the plea of payment, there is no evidence of payment 
other than that before mentioned, and which you will be obliged 
to consider under the general issue. The other pleas are spe- 
cial, and into them you need not inquire. Most of the points of 
law proposed (on either side) have been particularly noticed; 
those which have not been so noticed, are either inapplicable 
to the matters submitted to you, or sufficiently answered by 
the observations made on other points of the case. 

You will take the case into consideration under the general 
issue, and decide it as you find the facts submitted to you, ac- 
cording to the principles stated. 

The Jury found a verdict /or the defendants upon the gene- 
ral issue, and were discharged from finding a verdict on the 
issues upon the other pleas. 
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American Leading Cases. Select Decisions of Araerican Courts in several 
departments of law ; with especial reference to Mercantile Law. With 
Notes by J. L Claek Hare, and H. B. Wallace. Philadelphia, T. & 
J. W. Johnson, law booksellers, publishers and importers, 197 Chestnut 
Street 

That the careful and accurate reader of the reports will obtain all that 
elementary works can furnish, cannot admit of doubt. In order, however, 
to read the reports understandingly and profitably, a previous acquaintance 
with technicalities and principles, and considerable leisure time to devote 
to such reading, are essential requisites. 

Years necessarily elapse before the student, overwhelmed among accumu- 
lated decisions and voluminous treatises, surmounts the first difficulty, and 
when this consummation is attained, it is in most cases, when the calls of 
clieniB and general avocations of active practice occupy every moment of 
his time. In view of these difficulties, the scientific treatise of Mr. John 
W. Smith, of the Inner Temple, was prepared. It is scarcely necessary for 
us to say of a book so well known as Smith's Leading Cases, which has al- 
ready run through three editions in England and in this country, that the plan 
on which it was written, consisted in selecting a few established principles, 
giving in full the cases in which those principles had been first established, 
and then in copious notes, tracing the progress of the law. 

What Mr. Smith did for the law in England, Mr. Hare and Mr. Wallace, 
two gentlemen who have acquired deserved reputation for their American 
notes to Smith's Leading Cases, propose to do in this country ; but their ob* 
ject will be better understood by an extract from their preface. 

** The approbation which the plan of Mr. Smith's Selection of Leading Cases 
generally received, has induced the editors of the American edition of that work to 
employ the same method, in treating of other points supposed to possess interest 
and importance in the jurisprudence of this country. The popularity of Mr. Smith's 
books was undoubtedly due, in a very great degree, to the clearness, neatness and 
simplicity, with which the most difficult subjects were explained in the notes of that 
intelligent and accomplished writer. In these qualities, the present editors make no 
pretension to be his rivals. The design of his work, however, is quite as well 
adapted to the law and the reports of this country, as to those of England. The 
essential merits of the plan seem to consist, partly, in the arrangement which it 
suggests, by which the subjects are distributed according to a connexion, natural 
and positive, rather than speculative and theoretical ; and partly in introducing the 
discussion of a topic of law, with a practical exemplification of the principal doc- 
trines, in which it is seen at large, and in its applied form. The plan of Mr. Smith's 
work has therefore been followed ; but the title of Leading Cases, could not, with 
propriety, be applied to any considerable selections of American decisions. The 
common law of the different States of the Union, is, to a great extent, the same ; 
but the instances are few, in which cases in any of the courts can be referred to, as 
having, for the first time, established particular principles, and by force of authority, 
led other tribunals to adopt them. But while the title used by Mr. Smith has been 
declined, as in the nature of the case not strictly applicable to an American publi- 
cation, great attention has been given to the choosing of such decisions, as in point 
of fact have been, and are, in their several departments, the most guiding and au- 
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thoritatiTe in American law. The selections in the present work, are proposed as 
illustrations of the law, embodying and exemplifying important principles, some- 
times fairly entitled to the name of leading cases ; chosen, in all instances, as deci- 
sions whose character is approved, or whose correctness is unquestionable." 

As a specimen of the manner in which the subjects are treated we take 
the first case in the book, " Of the validity of voluntary conveyances, as 
against creditors and subsequent purchasers, under the statutes of 13 £liz. 
c. 5, and 27 Eliz. c. 4." 

Two cases, the decisions in which are of high authority, are first given in 
full ; Sexton v. Wheston & Wife, 8 Wheat., 229, where a voluntary po6t 
nuptial settlem'ent, made by a man who was not indebted at the time, upon 
his wife was held valid against subsequent creditors : and Salmon v, Ben- 
nett, 1 Connecticut, 525, where it was decided that " a voluntary convey- 
ance, made by a father, indebted at the time, to his child, in consideration 
of love and affection, is not necessarily void, but depends upon the intent at 
the time, and the extent of the indebtedness ;" in an elaborate and thorough 
note to which, Mr. Wallace (who has written all the notes to this volame, 
Mr. Hare preparing those for the next,) reviews the whole law in relation 
to voluntary conveyances in the United States, pointing out where the 
selected decisions have been sustained, where rejected, condensing and 
reconciling the reasoning, or pointing out the inconsistencies of the nice 
and often wire-drawn distinctions which have been taken. 

He commences by quoting the statutes of 13 Eliz. c. 5, &> 27 Elim c. 4, 
and making a tew comments upon the state of the law before they were 
enacted, and then proceeds to show that the distinction established in Sex-< 
ton V. Wheaton, between previous and subsequent creditors is universally 
received; that *' while as against the latter a conveyance is not void, 
unless actually fraudulent ; it is admitted as a general principle in the courts 
of this country, (except New York, where miud is always a question of 
fiict,) that as against creditors existing at the time a voluntary conveyance 
is fraudulent in law and void ; but that some diversity exists in the different 
states, as to the degree of strictness with which the general principle is to 
i»e applied." 

The views and distinctions taken in the diflferent states is then presented 
at length, and Mr. Wallace concludes this part of tlie note b)r a somewhat 
sharp comment upon the rule laid down in the New York revised statutes, 
that a fraudulent intent in conveyancing is always a question of fact See 
p. 54. 

" These attempts, however, to reduce firaud in all cases to a matter of actual ua- 
tention, are not only opposed to all principle and authority, to common justice and 
to common sense ; but have been frustrated by the very forms and constitution of 
the courts, and cannot be successful until the respective functions of the judge and 
jury are changed ; for the court obviously possesses the same control over the subject 
in the form of a direction to the jury as to the force of presumptions on a question 
of fiiBudulent intent, as they formerly exercised through the medium of a peculiar 
definition of fraud ; and to prevent irregularity and injustice, this control must be 
exercised. And this practice is established by Vance o. Philipa, 6 Uni, 433, where 
it is decided that though the question of fraudulent intent is now one of fact for tiie 
jury, yet if the jury come to a wrong conclusion on the subject, the verdict will be 
set aade as against the weight oi evidence ; so that afi;er all the discussions and 
legislation on the subject in New York, the result according to Bronson, J., (whose 
conduct, on this whole subject, is deserving of high comiMndati<Ni,) is, that ** the 
■road to justice may be longer, and consequently more expensive than it was befove^ 
but it ends in the same place." 

Now we are by no means sure, Mr. Wallace and Chief Justice Bronson 
to the contrary notwithstanding, th«it there is not much wisdom in making 
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the qaestion of imad always one of fact, but as oar objeeit here is to me oar 
readers, as far as space will permit^ a thoroagfa idea of a book which we 
have honestly recommended, we shall not in reasoniifff out our own perhaps 
crude view, occupy the space which we propose to devote to that object 
The annotator then examines what conveyances are fraudulent as to snb* 
Beouent credito§K ; what class of persons are intended by the expression (to 
delay, hinder and defraud creditors and) others ; what are the rights, duties 
and liabilities of administrators, in relation to fraudulent conveyances, and 
under what circumstances voluntary or fraudulent conveyances will be sus- 
tained ; and where equity will interfere in the premises. The decisions 
under the statute 27 Eliz. c. 4, for the protection of purchasers are next 
systematically collected, including the important pomts, how &r notice 
of a previous voluntary conveyance afiects a subsequent purchaser — wbe 
are considered purchasers — in what states the statute has been held as 
in England to apply only to conveyances of land, and where it has been 
appli^ to chattels, — what considerations have been held valuable under both 
statutes, in law and in equity — ^how a consideration, originally voluntary, 
may become valuable by matter ex-post facto, — ^and how far hixak fide 
purchasersr for value without notice, from a fraudulent grantor or grantee 
are protected. The note concludes by pointing out the prcupet forum in 
which relief is to be sought bv the defrauded creditor or purchaser, and how 
fiur such relief can be*obtainea. 

Each case selected for this volume having' been chosen on account of the 
intrinsic interest of the principle which it decides, is well worth examina- 
tion. We would direct attention more especially to those relating to the 
application of payments, the contracts of infants, and interest. 

Mr. Wallace has throughout his notes generally contented himself with 
collecting the authorities on each side of a question, and briefly deducing 
from them the conclusion to be drawn, or showing on which side the balance 
inclines : here and there, however, either for the purpose of correcting an 
erroneous principle, or rendering an obscure subject clear, arguing more 
at length. As a specimen of his style on these occasions, we extract from 
a note on the negotiability of instruments. Vol. I, pp. 178-181. 

" In Pattenon v. Poindexter, 6 Watts & Sergeant, 227, 984, it ww said by the 
Chief Justice, that the endorser of a note without negotiable words, was responsible 
on the contract, by reason that the endorsement is a new drawing : and in Brenzer 
V. Wightman, 7 Id. 264, it is decided that a note made without the words ** or order/' 
or *< bearer/' is not, as originally made, a negotiable note, but that the payee, by en- 
doning it payable to order, makes it negotiable ; and after that, it becomes as be- 
tween the endorser and the holder, an inland bill of exchange, in which the endorser 
stands in the light of a new drawer of a bill payable to the order of the endorsee ; 
and the holder, by taking it in this character, takes it subject to all the rules that 
regulate the relation between endorser and endorsee in negotiable instruments. Of 
course, it cannot be meant by this, that by the endorsement the note becomes ne- 
gotiable as against the maker ; but this decision, by requiring legal demand and no- 
tice, seems of necessity to imply that such a note is a perfect negotiable instrument, 
as well against the maker as the endorser ; for unless the maker had engaged to pay 
any endorsee, and upon endorsement had become a principal debtor to the endorsee, 
no reason can be given why demand and notice should be necessary, and the strict 
requirement of them would be in derogation of justice. If it be said that such an 
endorsement is a non-accepted bill drawn upon the maker, which requires present- 
ment for acceptance, the answer would be, that the maker having given one pro- 
nussory note, the legal title to which remains in the payee, could not be expected to 
accept another bill of exchange upon the same consideration, and therefore the en- 
dorser is in the situation of one drawing without funds, and not entitled to notice. 
As against the maker, tiie endorsement of a non-negotiable note is certainly merely 
an aangnment in equity of the ben^cial interest in the note, or an authority 
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to recmv^ the proceedfl to the endorsee's use, end to employ the cndorsei^a 
name for the pufpotBC ; the endorsee hEUi bo le^L rip^ht of actioti against the 
maker^ and therefore can have tio Legul right of demand ; he could not make q 
demand in hie own rtf^ht, or have the note protected in hia own naine^ hut must 
do both m the name and eui the agent of the endorser ; and how can legal notice 
he required hctween those viho stand in the relation ^ not of ^dorscr and en- 
donseo, but of principal and agent, or truiitee and cestui c^ue ttu^t 1 Caa a principal 
contract he negotiable for the purpose of giving to the dependent and accessary con- 
tract of endorsement, all thn qualities of an endorsement of a negotiable instrument, 
lod yet not he nei^otiable in itself 1 How is it that the original note can act npon 
an endorsement so as to tmni^form an equitable assignment into a negotiable mstru- 
ment^ and yet that thi^ negotiable endorsement^ when it comes to aet upon the ori- 
ginal note, fljidef it wanting the very (quality which it ts continually deriving from 
\t" * * * * * * * * * 

" The true statement of the law upon this point, is believed to be, that the en- 
dorsement by the payee of a note without negotiable words, does not render the 
endorser liable upon the instrument, as the maker of a new note, or the drawer of a 
new biU ; that the que^ition whether any and what liability is incurred by the delivery 
of a note !M (indorsed, will depend upon the intention of the parties and the circum- 
stances of the troniaaction, which may make the endorsement a guaranty of the 
maker's solvency ^ or a guaranty of pmietual payment, or an engagement for any 
thing eliK ; but primi fade such eriilersement and delivery is but a transfer of the 
beneficial interest in the note^ without recourse in regard to any thing hut the gen- 
oineness of the infitrument. and that only, where there has been iin absolute transfer 
for a valuable cansidc ration," 

A inicn>$coplc view, such as our space compels us to take, can of course 
give but a faint idea of a book of ©ome six hundred pages, on many branches 
of the kw. It will, however, we trust, serve to attract the attention of our 
readers to a work, of a character more likely to fasten legal principles upon 
the mind than any other which has been comptjsed with that view, A 1 though 
to the practitioner the selection of leading^ cases will be found at limes higlily 
Eerviceahle, it is to the advanced student that its utility will bo greatest, con- 
veying- to hfe understand iiT^, and fixing- in his memory established principles 
of constant occurrence, and ot the eame time inculcating a correct method 
of reasoning upon conflicting decisions every way worthy of his imitation. 



A Theatise on the Office and Duty of a Justice of the Peace^ SherLfl; Coro- 
ner, Constable, and of Executors, Administrators, and Guardians; in which 
are particularly laid down the roles for conducting an action in the court 
for the trial of small causes, (in New Jersey.) With new and approved 
fbrmst hy James Ewtng, Esq., late one of the Judges of the Court of Com- 
mon PleaSj in the county of Hunterdon* Fourth edition, revised and cor- 
rected in accordance with the statutes, with aflditioiml notes and refer- 
ences^ New York, Published by Banhs, Gould &. Co*, law bookselleTs, 
No. 144 Nassau Street ; and by Gould, Bonks & Gould, No* 104 State 
Street, Albany, 184a 

We have received this book from the publishers, and need liardly say that 
it deserves, in this fourth edition, all the comipendations it has already re- 
ceived in former editions* Books of this character, although not very valu- 
able to the members of the bar, are of great importance to the magistrates, 
for whose use they are more especially prepared. This treatise was first 
printed at Trenton, in 19415, and has since that period been four times edited 
afresh and reprinted. There have been in the State of New Jersey, we 
are informed, several treatises of the same character* In 1806, Mr, Justice 
Pennington, of the Sapreme Court, publislied a treatise ** on the courts for 
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the trial of small causeer,'* which was favoarabljr received and reprinted in 
1835, and again in 1843^ and which still maintains its position in the libra- 
ries of the profession, and has been always esteemed ; it is, however, less 
comprehensive than Mr. Commissioner £wing*s book. Ab early as 1792, 
William Griffith, Esq., of Burlington, a learned member of the New Jersey 
bar, compiled a small volume ^*on the jurisdiction and proceedings of jus- 
tices of the peace," which has been since twice reprinted, the last time in 
1813, and which, though long since out of print, and now but little used, 
was in its day considered a good book. Some years ago a new edition was 
projected by Judge Carpenter, of the Supreme Court, but was never pre- 
pared. It will thus be seen that Swing's Justice has not been without com- 
petitors, and yet we have before us the fourth edition ; this alone is some 
commendation. This edition, it is understood, (though it does not so ap- 
pear on the title page,) has been prepared by James Ewing, Esq., of Tren- 
ton, a son of the late uhief Justice Ewing, and grandson of Mr. Commis- 
sioner Ewing, Hie author of the volume. We do not doubt, but that this 
volume, with its adaptation to the new constitution and references to the 
new revision of the statutes and other new and additional matter, will com- 
mend itself to the bar, and be generally adopted and used by the justices of 
the peace throughout the State. 



RspoRTa OF Cases argued and determined in the Conrt of Chancery of 
the State of New York, before the Hon. Lewis H. Sandford, assistant 
Vice Chancellor of the First Circuit. Vols. I. and II. New York : Pub- 
lished by Gould, Banks &, Co., law booksellers, 144 Nassau Street, and 
by Wm. & A. Gould & Co., 104 State Street, Albany, 1846. 

These reports are creditable in every way to both reporter and publisher* 
In paper, type and general neatness of execution, they are equal to any 
works of a similar cluiracter which we have seen. 

The volumes have been published under the auspices of the Hon. Lewis 
H. Sandford himself; and therefore possesses the advantage — an advantage 
which every lawyer who has suffered under the infliction of ignorant or 
careless reporters will appreciate — of clear statements of facts, intelligible 
arguments of counsel, and we have every reason to believe, accurate sylla- 
buses of the points adjudged. 

The reports are made up entirely of cases in chancery, heard in the city 
of New York, before Vice Chancellor Sandford ; many of them are in them- 
selves of a highly interesting character, to which additional int^est is given 
from the fact of their liavin? been generally arjgued by tlie ablest members 
ofthe New York bar, a body second in intelligence and accomplishment 
to none in this or any countrv. In Temple v. Hawley, Vol. I. p. 164, the 
power of an infant female under 21, upon the eve of marriage, to make a 
settlement which will be afterwards binding, is elaborately investigated. 
In Barry V. the Merchant's Exchancje Company, p. 280, several interest- 
ing questions on the powers and liabilities of corporations are examined. In 
Pothier y, Martin, p. 569, the practice of attorneys and solicitors purchasing 
j&om their clients is severely reprobated, and the prohibition extended to the 
managing clerk in a solicitor's office. The case of Lynch v. Clarke, p, 583, 
involves one of the most interesting questions of constitutional law ever 
raised in this country ; the arguments of counsel, and the opinion of the 
court occupy nearly one hundred pages. The question arose under a claim 
made to real estate by a young female. In order to establish a title citizen- 
ship was necessary ; it was proved that she had been born in this country of 
Irish parents, who had never become naturalized, and who returned with 
her to their own country whde she was an infant It had never been de- 
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cided that birth alone in this country is necessary to constitute citizenship,' 
and the examination here made of the alien and natnralization laws is in- 
teresting in the extreme. We have remarked, also, several cases of inter- 
est in the second volume, which a want of space precludes our noticing 
more at length. Assistant Vice Chancellor Sandford, of these reports, has 
become Judge Sandford, under the new constitution of New York ; this is 
one of the first good things we recognize under the new system ; it is to be 
hoped that all other changes will prove equally beneficial. 



Uaitbd States Criminal Law; An Abridgment of the Criminal Law of 
the United States; containing the important Penal Acts of Congress, and 
of the legislatures of the principal States of the Union ; accompanied with 
a brief statement of the law of England, the decisions of the Federal 
Courts, and of the Courts of the several States, relative to crimes and mis- 
demeanors. Containing also the Treaties of Extradition with England 
. and France, and Acts of Congress and of several States, relative to the 
surrender of fugitives from justice and labour ; with the practice and 
forms of proceeding under the same. To which are added Precedents of 
indictments and pleas. By Ellis Lewis, President of the second judicial 
district of Pennsylvania. Philadelphia : Thomas, Cowperthwait & Co., 
253 Market Street, 1847. 

This volume is from the pen of the Hon. Ellis Lewis, a gentleman well 
known in this state for his ability and high legal attainments. 

We understand that for a number of years Judge Lewis has devoted him- 
self especially to the study of criminal law, and the result of his labours has 
been the work before ua The titles are alphabetically arranged. Each 
subject is introduced bv a brief and clear definition of the crime about to be 
treated of, and this is followed by an analysis of the statutes, and decisions 
made in several of the most important states ; the condition of the law in 
each of which is briefly sketched. In the first subject treated of, much 
medico-jurisprudential learning is displayed by the author, who combats 
the idea, that the foetus is less mstinct witii life, at one period afler concep- 
tion than another, or that the punishment should be any less severe for 
producing an abortion at an early rather than at a late period of gestation : 
m which he is undoubtedly correct Whether the foetus can be said to 
possess a distinct vitality at all, until the instant of birth, is a question of 
much doubt ; we believe the fact is denied by Orfila, and the accomplished 
medical jurisprudents of that school. In a note to that portion of this sub- 
ject which treats more especially of the Pennsylvania decisions. Judge 
Lewis has doubted the accuracy of the syllabus in the case of Demain, re- 
ported in Law Journal, voL 6, p. 29. Our reasons for adhering to our view 
of the case are given in the accompanying note.'*' 

Under the head of Abduction, the celebrated case of Prigg v. The Com- 
monwealth of Pennsylvania is commented on at length, and Judge Lewis 
comes to the conclusion that the intimation thrown out by Justice Story, in 
delivering the opinion of the majority of the court, that '* the states have no 
right to legislate in any manner upon the subject of surrendering fugitive 
slaves'' is erroneous ; and that the views of Chief Justice Taney, and of Jus- 

* The indictment contained several counts, the second of which omitted the allegation of 
qaickness. There was a special demurrer to each count, the want of a proper allefation of 
quickness being particularly mentioned. Of course, if in any count the pregnancy of tlM 
mother bad been improperly laid, the Court would have given judgment for the defendant 
on that count, and this more especially if it had been the second, as in that the condition of 
t)MB mother was truly described. Judgment was, however, given for tiie commonwealth oa 
each of the counts, which is a sufficient Justification of the statement, comnlained of by 
Jadge Lewis, ** that it is not necessary in an indictment for the production of an abortion 
t« mver qaieknest on tte part of the motlMr.** 
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tice Thompson and Daniel, that *' although the states have no right to in* 
terfere with congressional legislation on this subject, yet that so far from 
their being prohibited, it is their duty to protect and assist the owner in the 
recovery of his property found within their territories" are correct, a con- 
clusion to which we also arrived in a former number of this Journal, vol. 6, 
p. 177- 

Under this head. Judge Lewis also introduces an opinion delivered by him- 
self, in connection with a case of domestic outrage, which excited much 
notice at the time of its delivery. 

The author devotes several pages to the consideration of the law in this 
state on the subject of affrays, riots, routs, and unlawful assemblies. Un- 
happily, on tbese questions more scope for consideration has been affi)rded 
here, limn in any other state of the Union. The chapter on escape and ex- 
tradition is one of great intrinsic interest. The statutes which have been 
passed in congress, and in many of the states in relation to the surrender 
of fugitives from justice and labour are here set out, together with the prac- 
tice prevailing on this delicate subject. The treaties of the United States 
vfith foreign countries for the extradition of fugitives are also given, and the 
decisions under them, as far as they have gone, commented cm. The subject 
of homicide is esqimined with a degree of care and fuhaess commensurate 
with its importance ; and in this connexion Judge Lewis reviews most of 
the important decisions on the subject of insanity, as a defence in criminal 
cases. 

We have noticed especially these heads, with which we have been most 
attracted in our exammation. It is unnecessary to say, that all important 
crimes punished at common law or by statute, are treated of in the volume. 
A treatise of such universal applicability scarcely needs recc^nmendation 
from us, to ensure a wide-spread circulation. Wherever in the United 
States criminal law is prac^ed, the United States Criminal Law must find 
its way. 

We have noticed several imperfections, the existence of which must de- 
preciate to a certain extent the value of the book a^ one of reference, — ^it is 
without a table of contents, or classification of subjects, — ^no systematic selec- 
tion of states appears to have been made — no list of cases cited is furnished ; 
and the index, the only guide to the contents of the book, is meagre in the 
extreme. These defects, detracting nothing from the merits of the work as 
an intellectual effort, impair its usefulness ; and we hope to see them all 
corrected in a second edition. 

Precedents for various forms of indictments are annexed to the volume ; 
and prepared and revised as these have necessarily been by the' distinguished 
author, who to a long and active judicial career, adds the experience ac- 
quired as attorney general, they cannot but prove highly usefuL 

A Selection or Lsadino Cases, on various branches of the Law. With 
Notes, by John Wiluam SiirrH, Esq., of the Inner Temple, Barrister 
at Law. Third Law Library, from the last London edition ; with ad- 
ditional notes and references to American decisions, by J. J. Clark Habb, 
and Horace B. Wallace, Esqrs., of the Philadelphia Bar. In two vol- 
umes. Philadelphia, T. & J. W. Johnson, law booksellers, publishers and 
importers, 197 Chestnut street, 1847. 

Little more is necessary in connection with a book so universally known 
as this, than to mention, that a third edition is now before the profession* 
In 1844, Messrs. Hare and Wallace prepared the first American edition ; 
three editions in scarceljr as many years, is remarkable even for a popular 
law book, and marks a high degree of excellence. This one comes down 
lo July, 1847, and we are informed by the publishers, that 
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** It is reprinted from the last London edition ; to which have been eaiefolly add- 
ed all the English cases in point which have been since decided. The American 
Notes have been revised, amended and improved ; and the American cases publish- 
ed since the second edition, incorporated. In both countries, therefore, the referen- 
ces to adjudged cases are brought up to the present date ; and the work is believed 
to exhibit with fulness and accuracy the actiuii state of the law upon the points 
which are discussed." 

We observe an improvement also in the size of the type used for the 
American Notes to this edition. This change will no doubt be properly ap- 
preciated. 

An ANUiTsis OF THE PRINCIPLES OF Equitt Pleadino, Containing a Com- 

Emdium of the Practice of the High Court of Chancery. By p. G. 
ube, Esq. Second American, from the last London edition, by J. D. 
Wheeler. New York: Published by Banks, Gould & Co., No. 144 
Nassau street, and by Gould, Banks &, Gould, Albany. 1846. 

This is the second edition, considerably enlarged and enriched with notes 
by the American editor of Mr. Lub6*s treatise on the principles of Equity 
Pleading. Although originally designed for the instruction of pupils, and 
admirably adapted to their use from its clearness of detail, and simplicity of 
arrangement, the practitioner will find in it much to admire and instruct 
It is an accurate and scientific view of the practice of the Court of Chancery 
disengaged altogether from the kindred subjects of pleading and evidence. 
This has not been attempted in either of the works on Chancery Practice 
or Equity Pleading, which we have in this country. Judge Story's work 
on Equity Pleading, being, as he himself observes, not a work of pleading 
exclusively, but a work of pleading and practice, and Mr. Hofiman's book 
on Chancery Practice, bein^ almost as useful to the pleader, as it is to the 
practitioner. Equity Pleadmg throughout the United States, is based upon 
the English system. The American student, will, therefore, find this trea- 
tise an excellent guide, and in many respects of equal value with Mr. 
Stephen's work on Pleading at Common Law. 

A Practical Treatise on the Criminal Law, with Comprehensive 
Notes on each particular oflfence, the process, indictment, plea, defence, 
evidence, trial, verdict, judgment, and punishment. In tliree volumes. 
Containing precedents of indictments, &c., by Joseph Chitty, Esq., of 
the Middle Temple, Barrister at Law, fifth American, from the second and 
last London edition, corrected and enlarged by the author. With notes and 
corrections, by Richard Peters, and Thomas Huntingdon, Esqrs. To 
which are now added notes and references to the cases decided in the 
Courts of the United State?, and of the several States, to the present time, 
as well as to the late English decisions. By J. C. Perkins, Esq., Coun- 
sellor at Law. New York, published by Banks, Gould &, Co., law book- 
sellers. No. 144 Nassau street, and by Gould, Banks, &, Gould, No. 104 
State street, Albany, 1847. 

We acknowledge the receipt of the fifth and last edition of this important 
work, which appears to have been considerably increased in value by the 
addition of many new notes and references. Although an impression exists 
that other precedents are of greater accuracy than those of Mr. Chitty, it 
has long been admitted that the first voluine, on the practice of Criminal 
Law, stands at the head of books of its class. To this volume too, the 
American annotators, seem to have more especially directed their attention, 
and we have little doubt but that this edition will be found replete with new 
and useful matter. 
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This subject of legal education is exciting no little interest 
in Great Britain, at the present time ; the leading journals of 
that country urging strenuously some reform, which will 
elevate the standard of the profession. The result of these 
efforts has been, the appointment of a committee by parliament 
" to inquire into the state of legal education in England and 
Ireland, and the means of its further improvement and exten- 
sion." The report of that committee, composed of some of 
the most distinguished members of the English bar, shows, 
that so far from the professional standard having kept pace 
with the intellectual advancement of the times, it has, on the 
contrary, actually suffered a deterioration ; that the prelimi- 
nary requisites for membership have become so flisignificant, 
that many individuals of the lowest character both intellect- 
ually and morally, have found admission into its ranks; and 
that the profession scarcely merits longer, the character of a 
learned body. As from that country almost all of our laws 
are derived, and as to her we have been so long accustomed 
to look as a model, from which to frame our own jurispru- 
dence, all that relates to the movements of the legal profession 
there, has ever excited among us the keenest interest. This 
movement, the most important that has ever been made in 
England in connection with the legal profession, is well 
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worthy of attenliont and we trust that a few extracts from the 
report of the committee, setting out their views on the subjectj 
wi]] not prove unaltraclive. 

After commenting upon the dearth of legal edacation in the 
universities, and arriving at the conclusion, that " the law 
student is left almost wholly to his individual exertions^ there 
being no legal education worthy of the name of a pubhc 
nature in England or Ireland," the committee report : 

" 4» It does not appear to us that this state of things is defensible, 
much less desirable. However undeniftble the high reputation for 
capacity and character which fhe bar has attained in both countries, 
and the great eminence to which some of irs members, (Mansfield, 
Blackstone, Sir William Grant, &c., &c.,) amidst all these drawbacks, 
have attained, it is still not less true, that their talents would have 
Buffered no diminution by nn improved system of preliminary study, 
that none of iheir faculties would have been abridged of their energy ; 
whilst it is not less unquestionable, that much that is now erroneous 
and insufHcient, would haye been noticed and remedied, and that the 
profession and the public general ly, would have largely gained. The 
care which we bestow on the education of the theologian and physician j 
in the interest of society as well as of the individual, arises from this 
conviciion ; nor has your committee received any evidence which 
would lead them to exclude from I he operation of such a principle the 
education of the barrister or solicitor, 

" 5, This conviction is not less strong, when we come to a careful 
consideration of the results of the present want of legal eduratjon, as 
they effect the student and society. The general student, being with- 
out the means even of an elementary legal education, as part of his 
general course i 11 the university, proceeds to (he active business of life, 
and the discharge of duties which a free country and popular constitu* 
tion confide to him, very inadequately prepared for the purpose. He 
is called on (p act as magistrate, legislator, administraior, wiih in- 
snfBcient knowledge, crude ideas, and false vie ws» The professional 
man suffers still more- The barrister has to obtain his knowledge 
by practice only, and must more or leas, however it may be useful as 
an instrument in acquiring immediate wealth, feel, when called to a 
higher sphere of usefulness and duty in his profession, that technical- 
ities will not supply the want of the spirit and wisdom which should 
regulate their use* The solicitor comes ill entitled, through want of 
the qualities which sound and careful education can best give, to that 
confidence and reliance which the very delicate and complicated 
nature of his duties demand. The minister or consul abroad has ex* 
perience only to guide him, and, in the many international que^stions 
which may arise, looks principally to precedent for guidance and 
support, 

•* 0. That amon^ other consequences of this want of scientific legal 
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education, ^ve aie altogether deprived of a meet important class^ tbe 
legists or jurists of the continent ; men who, unembarrassed by the 
small practical interests ofiheir profession, are enabled to apply them' 
selves exclusively to law as to a scitnce, and to claim by their wri- 
tings and decisions, the reverence of their profession, not in onp 
country only, but in all where such laws are administered." 

The committee then briefly advert to the advantages afford- 
ed by the course of legal education in the continental univerr 
sities, and contrast them with the training in their own. 

" 7. We do not ascribe these defects to individuals, but to our pecu- 
liar system and practice. The legal education of the continent is con- 
ducted almost exclusively in the universities, and the universities are 
regulated on a totally di&rent system from ours. Jurisprudence forms 
one, and often the chief of the four faculties. Through that faculty, 
supplied with numerous courses, and tested by efficient examinations, 
not only must the future lawyer, jurist, civilian, and solicitor, but the 
future diplomatist and of&cial, necessarily pass. Nor is this all : to 
this large cultivation of law, the two last must add a large amount of 
political, statistical, and economical knowledge. 

" Without such preparations, well proved by a series of examina- 
tions, there exists no of&cial eligibility. In our universities, not only 
is the general student uninitiated in such studies, but even if he were 
disposed to attend to them, his ambition is stimulated by higher re-^ 
wards in other branches, and by the exclusive and absorbing cultiva- 
tion of, especially, the mathematical and classical divisions of his 
course. There is little time, little inclination, little inducement, no 
compulsion. Degrees in law are no more than cheaply acquired sub- 
stitutes for d^rees in arts. The immediate and practical advantagis 
outweighs the distant and theoretical. It is not under such circum- 
stances that the ad libitum law courses of the universities are likely 
to be attended, and if attended, to be continued with efficiency for any 
length of time. 

'^ In none of our collegiate establishments, serving as places of pre- 
liminary study to our universities, are any legal courses, however 
elementary, pursued. In neither of the two great universities of 
England, Oxford and Cambridge, (the latter clainung a faculty of 
law,) are there more than two chairs, the one on civil, the other on 
English law ; one of these chairs is usually neglected, the attendance 
few or none, the lectures, from want of hearers, even where the pro- 
fessor is zealous, so rare, that they have been finally discontinued ; 
the other, though the more efficient, and better frequented, is still in- 
adequate ; the degrees conferred, require for their acquisition a very 
small degree of application or acquirement ; the certificate of a very 
limited number of lectures, and a few exercises, are sufficient. The 
University of Dublin is in no wise superior in any of these particulars, 
whatever be the exertions or wishes of the professors. In the univer- 
sity of London, especially in University College, efibrts have been 
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made to supply these wants, and for a time proved sueoessfuL In the 
College of Haileybury, such requirements have been better met, but 
they are limited to students for India ; there is thus no course%ufiicient- 
ly extensive, available or accessible, for the general student, still less 
for the professional." 

The Inns of Court too, those venerable abodes of ancient 
learning, hallowed in the recollections of every reader of Coke 
and Blackstone, no less as the favoured spots where wise men 
most did congregate, than for their strenuous and successful 
resistance to ecclesiastical domination, are shown by the com- 
mittee to have fallen from their high estate. 

" The Inns of Court have long since in England, discontinued their 
lectures and readings; in Ireland, they. do not appear to have been 
ever given. Exercises, altogether nominal, have been substituted ; 
and these, with a certain number of attendances, or presumed atten- 
dances on dinners, are the only conditions at present insisted on for 
admission to the bar. No better provision has been made by the 
public for the instruction of the solicitor. Substitutes and remedies 
for these defects, have been sought by the future barrister, in atten- 
dance at a special pleader's or conveyancer's office ; and by the future 
solicitor, in being articled to the solicitor and by being required to 
answer an examination previous to admission. But the first, though 
well calculated to communicate minute practical knowledge of forms 
and technicalities, cannot be considered as a substitute for that 
systematic and comprehensive information, and philosophic spirit, 
which are the highest qualities of the lawyer ; and the second, as 
usually conducted, though useful in training to the mechanical 
drudgery of the profession, is not sufficient for the higher and more 
important duties of the solicitor, defects much enhanced by his 
previous indifferent education, and the absence of sufficient education- 
al or examination tests. No professional education of any extent, or 
at all adequate to the end in view, is provided for the practitioner in 
the Ecclesiastical Courts, the diplomatist, or the administrative pro- 
fessions, which on the continent have attracted the greatest attention, 
and for the education of whose members, such ample means have 
been contributed by the state.* 

* The history of these Inns of Court, shows that this was not always so. In 
the days of Sir Edward Coke, these Inns were capital schools for the training of 
lawyers, and to the great attention paid to legal education within their limits, is 
probably owing much of the authority now conceded to the reports of that period. 
In the preface to the third volume of Coke's Reports, the following description of 
the Inns of Court as existing in this day, is to be found. ** For the young student 
which most commonly cometh from one of the universities for his entrance or 
beginning, were first instituted and erected eight houses of chancery, to learn there, 
the elements of the law, that is to say, Clifford's Inn, Lyon's Inn, Clement's Inn, 
Barnard's Inn, Fumival's Inn, Thavies* Inn and New Inn, and each of these 
homes consist of forty, or thereabouts. For the readers, utter barristers, mootmen. 
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The committee from whose report we have extracted, arc 
far from contenting themselves with a mere statement of the 
defects in the legal education of the English barrister, — this 
would be leaving their work half finished, — ^they go further, 
and suggest a thorough remodeling of the imperfect and rotten 
methods of preparation prevailing in England and Ireland, and 
propose a plan, which if adopted by parliament, will raise the 
standard of the legal profession in Great Britain to a level 
with that of the most cultivated continental jurists, by the ap- 
plication of similar means to the accomplishment of their end. 

In order that an idea may be formed of the proposed stan- 
dard, we have collected from other sources such statements of 
the course of study prescribed, and of the qualifications requi- 
site for the continental lawyer, as will show the elevated 
position of the jurisprudents of those countries, and the great 
improvements proposed to be introduced. In a late number of 
the London Law Magazine, we find collected from the wri- 
tings of Mr. Joy and Mr. Moriarty, the following accounts of 
the law schools of Russia and Prussia. 

*' The law school of St. Petersburg consists ot six classes. The 
duration of the course of each class is fixed at one year, so that the 
complete course of studies occupies six years. The pupils who 
annually leave, afler having terminated their course, perform a novici- 
ate of at least six years in judicial practice. 

*^ In the third class, the pupils whilst studying foreign languages, 
history, philosophy, statistics, &ui.j at the same time attend a course of 
the encyclopedia of law, a course of Roman law, and a course of 
political economy. Courses of religious instruction, and on the fine 
arts, are also frequented by all the classes of the law school. In the 
two last classes, philosophical studies are pursued, but the time devoted 

and inferior students, are foar fiimous and renowned colleges or houses of court, 
cidled the Inner Temple, to which the first three houses of chancery appertain ; 
Gray's Inn, to which the next twp belong : Lincohi's Inn, which enjoyeth of the 
last two but one ; and the Middle Temple, which hath only the last £ach of the 
houses of court consists of readers above twenty ; of utter barristers above thrice so 
many, of young gentlemen, about the number of eight or nine score, who there 
spend there time in study of law, and in commmendable exercises fit for gentlemen ; 
the judges of the law and Serjeants, being commonly above the number of twenty, 
are equally distinguished into two higher and more eminent hooses, called Sknv 
jeant*B Inn ; all these are not fiur distant from one another, and altogether do make 
the most femous university for profession of law only, or of any one human science 
that is in the world. In which houses of court and chancery, the readings and 
other exercises of the laws, therein continually used, are most excellent and 
behoofful for attaining to the knowledge of theie laws." 
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to th^n is more limited. Historical studied are particularly attefoded 
to. Instruction is given in the second class in the Roman law, and 
in the following branches of the national law ; constitutional law and 
the law of castes, administrative law, (central and provincial,) civil 
law, and criminal law. In this class also, the exercises of practical . 
jurisprudence are commenced. In the last class, the pupils receive in- 
struction in the law of seignorial jurisdictions, in procedure, in legal 
medicine, financial law, the law of police, administrative law, the pro* 
vincial laws of countries incorporated with Russia, and the German 
law. The principal objects of the labours of this last class is judicial 
practice ; it consists of young men who are to enter immediately upon 
the exercise of judicial functions." 

In Prussia, the nnethod pursued seems equally well adapted 
to the production of scientific lawyers. 

" For persons who intend to become either clergymen or teachers 
it is only necessary that they should bring from the gymnasium or 
public school, a certificate of having obtained the third degree of merit ; 
but for lawyers, persons that intend to devote themselves to the legal 
career, it is necessary that they should have No. 2, and this exanu- 
nation, which is to inquire whether they be ripe for attendance on the 
university, is of a very extensive nature. I should say that it was 
fully equal to the examination in the second under graduate year at an 
English university, embracing a very extensive course of classics and 
a certificate that you are in a position to write Latin free from all 
grammatical mistakes ; when the pupil enters the university, there is 
a preliminary examination, of a rather cursory nature, as it is con^ 
sidered that this certificate is sufficient warranty for his reception. 

" Naturrecht^ or the philosophy of jurisprudence in the abstract, 
takes four hours per week, two hours each day. The lectures are two 
hours consecutively, whilst on most other subjects they are but one 
hour, on the ground of their being more involved ; that the subject is 
one requiring complete elucidation at the time. The subject has so 
many branches, that you must deal with those branches at the time, 
otherwise you lose very much by taking up the thing in piece-meal. 

" The lectures are divided over three years. After the expiration 
of three years at any of the universities, one half-year of which must 
have been at a Prussian university, the student sends in his certificate 
of assiduity and attendance at some superior law tribunal, with an ap* 
plication to be admitted to practise at that tribunal, aAer an examina- 
tion as to his legal acquirements. If the certificate be found satisfac- 
tory, the president of the tribunal directs a commission, consisting of 
two examiners, to issue, and then the student is examined in the 
principles of Roman law, and abstract questions of law in general, 
the leading principles on which a criminal code should be founded ; in 
short, the general philosophy of jurisprudence. No very minute in- 
quisition into his knowledge of practical details is at this stage required ; 
this examination is of a rather superficial character ; should he, however, 
be found competent, he is then appointed auicultator^ and received 
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into the tribunal in this capacity* He imist serve for one year and 
gratuitously. Previously to his admission to this rank, he must 
bring a certificate from his parents or guardians that they are ready 
and willing to support him during the three or four, or it may be more 
preparatory yeaw, previous to his passing what is called the state ex- 
amination, from which time a certain moral responsibility for his pro- 
vision devolves upon the state. During this probationary year, he is 
placed in the different departments of the court, in the registry, in the 
book-keeping department, and so on, and must with the assistance of 
another) institute himself and conduct to an issue, two or three cases, 
occurring within the jurisdiction of, and requiring decision from this 
gericht, but he has the assistance of an elder counsellor ; they provide 
in that way a moral guarantee for at least tolerable accuracy of pro- 
cedure. This is then submitted to the decision of the court itself. He 
is also sent to the untergericht, or inferior court, in order to learn the 
details of proceeding. The whole course of education occupies 
generally seven years. He is, ader a year elapses, at liberty to ap« 
ply to become a referendarius, when a second examination takes place 
of a "more searching character as regards the peculiarly Prussian 
forms of procedure and law, and he is considered as being qualified 
for the discharge of any of the legal functions of an inferior character: 
he has still to pass what is called the state examination, for which he 
is not eligible until he has served two years as referendarius, and 
gratuitously at some superior court. The state examination is of ex- 
traordinary severity ; fifty per cent of those who attempt and those 
who have been moderately assiduous, fail. This examination can 
only be passed in Berlin, and before the permanent commission for 
that purpose. The inquiry embraces the most extensive course, not 
only of law, but of all branches of information that may be subse- 
quently required in the discharge of the executive duties of govern- 
ment, as the system of police, and the general principles of all the 
subjects connected with mining, woods and forests, trade, and statistics 
of population. The system necessarily insures competence in all the 
subordinates. 

" The course of study necessarily insures, to a considerable degree, 
the moral as well as the intellectual competence of the individuals em- 
ployed. No one class of persons in Germany enjoy a reputation for 
respectability in every way, in the same degree as the body of the 
legal profession. I believe that the reputation of the k am merger icht, 
which is the highest judicial tribunal in Prussia, something analogous 
to our Court of^ Chancery, that it is the high reputation for indepen- 
dence, and the intelligence and knowledge of its members, that sus- 
tains Prussia at present, from any commotion." 

In France, before the revolution, the' teaching of law ap* 
pears to have been in the same neglected state it now is in 
England. But to the magic influence of the master spirit who 
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ruled her destinies in the early part of the present century, 
she is indebted at the same time, for a code of laws, probably 
unequalled by those of any other country, and for the thorough 
organization of a law school for the training of accomplished 
jurists. In the Paris Illustration for July, 1847, we find the fol- 
lowing spirited description of the school established by the 
Emperor Napoleon. 

" In the law school of Paris, reorganized in March, 1804, two de- 
grees are conferred : those of Advocate and Doctor. For the first, 
three years study is requisite, for the last, four years. 

" The first year of the student, is devoted to the Institutes of the 
two first books of the Civil Code, and a course of introductory lectures 
on the study of law. In the second year, he continues the study of the 
Civil Code, and makes himself familiar with Criminal Legislation and 
Criminal law. In the third year, he completes the study of the Civil 
Code, the Commercial Code and administrative justice. 

" If the student aspires to the Doctor's cap, during the fourth year 
he applies himself to the study of the law of nations, the constitutional 
law of France, and the history of the French and Roman laws. 

'^ The examinations are conducted by a committee of three or five 
professors, and the applicant must have undergone four examinations 
successfully, before he can become a licentiate, — one during the first, — 
one during the second, — and two in the third year of his course. Three 
balls respectively, black, white and red, are used to mark the degree 
of success with which the applicant has undergone the ordeal. The 
black ball rejects, the white admits, while the red implies that although 
permitted to pass, no particular credit has been attained by the student. 
If all the examinations have been marked by white balls, a distinction 
obtained by few, the student is excused from the labour of writing a 
thesis. For the preparation of this thesis, which involves the investi- 
gation of two questions selected by lot, one connected wiih the Roman 
law, and the other the law of France, six weeks are allowed ; at the 
expiration of which period, it must be publicly read before five pro- 
fessors, who may again examine the student not only on the subjects 
of his essay, but upon all the subjects embraced in his three years' course, 
and reject him should he even at this late stage be found deficient.*' 

Many of the smaller German states, comparatively insig- 
nificant as they are, possess law schools in which scientific 
legal education is imparted on the principle of the Prussian 
school, and in many of them, with almost equal success. 
Austria alone, of the Germanic body, seems heretofore to have 
neglected this important matter, but as a commission has been 
lately appointed in that country to consider various plans of 
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reform which have been suggested, it is probable that she will 
soon be upon a footing with her neighbours.* 

In our own country, although th6 means of obtaining a legal 
education not greatly inferior to that of Germany and France, 
are to be found in at least one law school,! the great mass of 
professional men receive even less preliminary training than 
the English barrister. The greater number of those among 
us who study law, bring to that study minds far less cultiva- 
ted» than is the practice in England : it is a lamentable fact 
that as a body, the professioa in this country is even more 
ignorant than in that. Few men study law in Great Britain 
who do not belong to what is called the educated class ; here 
it is but necessary to look around us, to find members of the 
bar, who appear scarcely fit to compete, in a rudimental 
knowledge of even their native tongue, with the pupils in the 
lowest form of a grammar school. 

Shall we then, who have ever been foremost in the great 
race of intellectual advancement, lag behind the rest of the 
civilized world, on this important question of an educated bar, 
and its necessary consequence, an accomplished bench ? The 
subject, we are aware, is one fraught with much embarrass-, 
roent, owing to our peculiar form of government, involving, so 
far as judicial legislation is concerned, a number of indepen- 
dent republics. Concert of action among these, must of course 
be difficult, but the difficulty is not insurmountable ; and cer- 
tainly the great benefit that would accrue to the community 
from so important a reformation as the elevation of the pro- 
fessional character, is well worth an effort. 

In his generation, the lawyer in this country possesses vast in- 
fluence. To the legal profession, above all others, is confided the 
sacred trust of its country's welfare. Every endeavour, then, 
should be made to elevate the standard of a profession called 
to the performance of such high destinies. While, however, 



* See letter of Heniy Wheaton to Francis Markoe, on German law aehools. 
Nat Int, Nov. 28, 1846. 

f The Cambridge Law School. Several other law schools of a high character 
have also been established, as the Yale College Law School, and the Law School of 
the College of New Jenej, 

VOL. vn. — 22 



16ft JAUES KINO9 ET AL. V. TUSCUMBU &• &. CO. ET AL. 

all the civilized world but ourselves seem fully alive to the 
importance of the subject, with one or two honourable excep- 
tions, no effort has been made in the United States to afibrd 
to the law student a liberal education, and throughout the 
length and breadth of this mighty republic, no more is requisite 
for admission to the ranks, of the most learned of professions, 
than the imperfect, know ledge of a few elementary principles 
and unappreciated technicalities. 



JAMES KING AND JOHN WARD, v. THE TUSCUMBIA. COURT- 

LAND AND DECATUR RAIL-ROAD COMPANY, THE 

BRANCH BANK AT DECATUR, AND OTHERS. 

District Court of the United States for the Northern District of 
Alabama^ at Huntsville. November Term, 1846. 

(1.) A rail-road company, which by their charter was authorized "to borrow 
money, contract debts, and be contracted with upon the credit of the stock thereof 
and to pledge personal or real estate for the payment of their debts/' in order to ae» 
cure the repayment of certain sums borrowed, gave bonds, in which they pledge 
*<all their estate, both real and personal, their road, their stock and profits;" heiely 
that these bonds were to be considered as mortgages, and governed by the laws ap- 
•plicable to mortgages ; that as between the holders of the bonds and the rail-road 
company the lien is not lost, if the bonds remain unrecorded, and that the same 
rule exists in regard to creditors or subsequent purchasers, unth notice, 

(2.) Where a rail-road company had assigned its property to A. B., in trust for 
certain creditors, and the deed of trust had been regularly recorded, it was htldf 
that a sale under an execution, on judgments obtained subsequently to the execution 
and recofcding of the trust deed, passed no title to any portion of the property so as- 
tdgned. 

(3.) The interest of the grantor in a trust deed is not such an interest as can be 
sold under execution. It is a mere contingent and reversionary interest, and not lia- 
ble to levy and sale under an execution. The case of Williams & Battle v. Jones, 2 
Alabama Rep. 318, reviewed and overruled. 

(4.) All property in the hands of the rail-road company at the time when the 
bonds were given, as well as all property purchased with the proceeds of such bonds 
and in the possession of the rail-road cempany at the time of the decree, were held 
liable to satisfy the holders of the bonds. 

(5.) Although a court of equity in one state may decree a conveyance of land 
in another state, and may enforce such decree by process against the defendant; 
yet neither such decree, nor any conveyance under it, unless made by the person 
in whom the title is vested, can operate beyond the jurisdiction of the court 

(6.) Whether where a number of bonds are secured by a single mortgage, and a 
portion of the bondholders are complainants in equity, the court can compel the 
' appearance of the rest, in order that they may participate in the benefits of a fore- 
closure, or be made co-defendants. Query ? 

The rail-road company borrowed in 1833 of the complain- 
ants, ninety-six thousand dollarsi and gave their bonds for the 



DISTEICT cbtJET OF THE UNITED SPATES, 167 

repayment of the same, each in the sum of one thousand dol- 
lars, payable in the year 1848, but the interest to be paid semi- 
annually at the Phoenix bank in New York. In their bonds 
they pledge "all their estate, both real and personal, their 
road, their stock, and profits," for the payment of the interest 
semi-annually, and for the redemption of the principal sum 
borrowed. At a subsequent period, the rail-road company be- 
came largely indebted to the Decatur bank, and executed to 
S. O. Nelson, a trust deed of all their property, except one lot, 
to secure the payment of the debt due to that bank. 

The bonds to the complainants were not recorded in Ala- 
bama, but evidence was introduced to show that the Decatur 
Bank had, at the time of the execution of the trust deed, notice 
of the bonds, and of the pledge of the property therein contained. 
Subsequently to the execution of the trust deed, judgments 
were obtained against the rail-road company by sundry indi- 
viduals, and a portion of the property conveyed by the trust 
deed was sold at sherifPs sale. The trust deed was duly re- 
corded according to the laws of Alabama. Some of the land 
pledged by the rail-road company lie in the state of Mis- 
sissippi. There are other holders of bonds, issued by the 
rail-road company, who are not parties to this suit. The 
interest upon most of the bonds has not been paid since 1839, 
and upon none of them since 1840. 

The opinion of the Court was delivered by 

Crawford, J. — ^The questions which arise in this case are 
the following : — 

Can the bonds of the rail-road company be considered mort- 
gages ? 

If they be mortgages, can the complainants foreclose against 
the Decatur bank ? 

Can they foreclose against the purchasers at sherifTs sale? 

Can they foreclose as to the lands which lie in the state of 
Mississippi ? 

Can the Court call the other bond holders before it, in order 
that they may participate in the benefits of a foreclosure, or be 
made parties defendants t 

These questions will each be considered and determined. 



166 lAMES KXNOt ST AL. V* TVSCUMBZA &• E- CO.^ ET AL. 

By the third section of the charter of incorporation, the rail- 
road company are iluthorized <Mo borrow money, contract 
debts, and be contracted with upon the credit of the stock 
thereof, and to pledge personal or real estate for the 'payment 
of their debts." The lien given by the company upon their 
real and personal property and stock, is in the words of the 
act of incorporation, and is therefore, not only legal, but effec- 
ti^. An instrument under seal, creating a lien upon property, 
and intended as a security for the payment of money, whether 
it be conditional or absolute, or whatever its form, is a mort" 
gage. The bonds issued by the company are under the seal of 
the corporation, contain a promise to repay borrowed money, 
and also give a lien upon property. Mortgages are estates 
holden in pledge — in dead pledge. ** Mortuum vadium, a dead 
pledge or mortgage, is where a man borrows money of ano- 
ther, and grants him an estate in pledge." The legislature in 
giving power to the rail-road company to borrow money and 
give security for its repayment, use words appropriate to a 
mortgage. The bonds given in pursuance of the act, are 
therefore mortgages, and must be governed by the laws which 
govern mortgages. Between the holders of these bonds and 
the rail-road company, the lien created by the bond is not lost, 
if they be not recorded ; and the lien is preserved against any 
purchaser of the mortgaged property, with notice of the lien. 
By an act of the legislature of Alabama, passed in 1828, Clay's 
Digest, 255, it is provided that '< all deeds and conveyances of 
personal property in trust to secure any debt or debts, shall be 
recorded in the office of the clerk of the County Court of the 
county wherein the person making such deed or conveyance 
shall reside, within thirty days, or the same shall be void 
against creditors and subsequent purchasers, without notice.** 
And if the conveyance be of real estate, it must be recorded 
in sixty days. The Supreme Court of Alabama has decided 
that this act includes mortgages as well as trust deeds, Magee 
V. Carpenter, 4 Ala. Rep. 469. It will thus be seen that by 
the express words of the act, a trust deed and also a mortgage 
unrecorded, is valid against a creditor or subsequent purchaser, 
vciih notice. 
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The Decatar Bank I consider a purchaser, with notice of 
the prior lien of the complainants. The testimony of Benjamin 
Sherrod, James Fenner, S. O. Nelson, and the circumstances 
of the case, prove to my mind, that the bank had notice of the 
lien created in favour of the holders of the bonds, at the time 
of the execution of the deed of trust for its benefit The com- 
plainants therefore, as holders of the bonds, have a right 
against the bank to foreclose the mortgages, and to have the 
mortgaged property applied to the payment of the interest of 
their debt, in pursuance of the contract made by the rail-road 
company, and set forth in their bonds. 

Have they this right in regard to the property purchased at 
sheriff's sale by Gorman, Pierce and others 1 At the titne of 
the sale of this property by the sheriff, it had been conveyed 
by the rail-road companv to S. O. Nelson, in trust, to secure a 
large debt due from it to the Decatur bank, and no estate re- 
mained in the rail-road company, except an equity of redemp- 
tion, or an equitable interest created by the trust deed. The 
legal estate being in Nelson, it is not possible that any other 
than an^equitable interest should remain in the rail-road com- 
pany. By a statute of the state of Alabama, it is provided, 
that '< the equitable title or claiin to land or other real estate, 
shall hereafter be liable to the payment of debts by suit in chan- 
cery, and not otherwise," Clay's Dig. 350. This is the law inde-. 
pendently of any statutory provision. In New York it has been 
holden, that a resulting trust is a legal estate, or that it will be 
so regarded, so far as to prevent the trustee from recovering 
the possession against the cestui que trust The Supreme 
Court of the United States, in the case of Watkins v. HoUman 
et als. 16 Peters, 67, say, " This doctrine (that a resulting 
trust should be considered a legal estate) seems to have been 
sanctioned to some extent in New York in the cases of Foot 
and Litchfield v. Cobrin and others, 3 Johns. Rep. 316; Jackson 
ex dem. Benson v. Matodorf et als. 11 Johns. Rep. 91 ; and 
Jackson ex dem. Sulye v* Marx, 16 Johns. 107. These de^ 
cisions may have been influenced somewhat by the statute 
concerning uses in that state, which subjects the estate of the 
cestui que trust to execution.'' The court also say, that this 
doctrine was countenanced by Lord Mansfield, and that ** it is 
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known that that great judge had a strong leaning to the prin- 
ciples of equity in trials at common law." This equitable 
doctrine in a court of law was overruled in the case of Doe 
on the demise of Hobden v. Staple, 2 Term Rep. 684. Lord 
Kenyon says, " is it possible for a court of law. to enter into 
the discussion of such nice points of equity? We have no 
such authority. Sitting in this court, we must look to the 
record, and see whether a legal title is conveyed to the 
party claiming under these instruments.'* 

In the case of Doe on the demise of Shewn r. Wroot and 
others, 5 East. Rep. 132, I^rd Ellenborough said, " we can 
only look to the legal estate, and that is clearly not in the de- 
visees, but in the heir of the surrenderer ; and if the devisees 
have an equitable interest, they must claim it elsewhere and 
not in a court of law. For as to the doctrine that the legal 
estate cannot be set up at law by a trustee against his cestui 
que trust, that has been long repudiated." After quoting the 
above authority, the Supreme Court of the United States add, 
<' and this is the settled doctrine in England on this subject, 
and vfiXhfeiD exceptions in Ms country^* In the States where 
no courts of chancery are established, courts of law in giving 
relief, of necessity, trench upon an tequitable jurisdiction. 

The Supreme Court of Alabama have followed the decisions 
- in New York, and have thus far, according to the above ex- 
tract from the opinion of the Supreme Court of the United 
States in the case of Watkins v. Hollman and others, departed 
from the common law, which is in this slate, when unaltered 
by statute, the law of the land. The statute of this State, 
which authorized the sale of an equitable interest in lands, was 
repealed in 1820, and it was provided by statute, that the 
equitable title to lands shall not be subjected to the payment 
of debts except by suit in chancery. In the case of William 
and Battle v. Jones, 2 Ala. Rep. 319, the Supreme Court of 
this State, say, «* if this question (whether the equitable interest 
of the maker of a deed of trust could be sold under execution,) 
was presented to this Court for the first time, considering the 
amount of property thus held, and the embarrassing effects 
which must result from a sale under such circumstances, we 
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should hesitate loDg before we gave it our sanction. The most 
obvious efiectSy are the sacrifice which must attend the sales 
of property, to which only an imperfect title can be conveyed 
by the sheriff, the value of which, it may be difficult to ascer- 
tain, and the danger to which the mortgagee or the person 
beneficially interested is exposed, by the property being sold 
to diflferent persons, and carried to diflferent parts of the State, 
not to mention the difficulties which would attend a redemption 
of the property from the same causes." The evil of the prac- 
tice which prevails in the State courts, is thus forcibly depicted 
by the Supreme Court, and are suflicient to prevent this Court 
from pursuing a course of decision, which leads to such em- 
barrassing results ; and more especially as I believe it to be in 
opposition to the common law, and also to a statute of the 
State. 

But the decisions of the Supreme Court of Alabama in the 
cases of McGregor and Darling v. Hall, and of Perkins and 
Elliott V. Mayfield, referred to by the Supreme Court as autho- 
rizing, or rather constraining the decision, that the interest of 
the maker of a trust deed can be sold under an execution, do 
not, according to my view of them, warrant the conclusion to 
which the Court came in the case of Williams and Battle v* 
Jones. In the first of those cases, the court decided, that the 
interest of a mortgagor was a legal estate, and as such, could 
be sold under an execution. The interests of a mortgagor and 
a grantor in a trust deed, in the property mortgaged in the gne 
case and conveyed in the other, are very dissimilar, and the 
difference between them is clearly pointed out by the Chan- 
cellor of Mississippi in 1 Freeman's Rep. 109. The Chancel- 
lor says, <* the interest of a grantor in a deed of trust, is not 
analogous to the interest of a mortgagor, and is not the subject 
of lien or execution at kw. Here was an absolute convey- 
ance in trust for the payment of debts. It bears no analogy 
to a mortgage, see 1 Powell on Mortgages, p. 10, note. The 
grantor has but a contingent, reversionary interest. The trus- 
tee holds the land in trust, first for the payment of debts, and 
secondly, for the benefit of the grantor, if any thing should be 
^ft after the payment of debts. See Dunn v, Dodd, 1 Johns* 
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Cas. 160. This is not such an interest in the grantor as is the 
subject of levy and sale at common law ; a judgment at law is 
not a lien upon equitable interests in land ; 1 Johns. Ch. Rep. 
52, 17 Johnson, 350, The interest of a ce$iui que trust in real 
estate cannot be sold on an execution, unless when the trustee 
holds the title as a naked, simple trust, and the whole beneficial 
interest is in the cestui que trust Ontario Bank v. Root, 3 
Paige, 478. 

In the case of Perkins and Elliot tj. Mayfield, the sole ques- 
tion as stated by J.he court, which was then before it, was 
whether ** a mere equity unaccompanied by possession can be 
reached by execution." This question was decided in the 
negative ; if any thing more was decided by the court, it was 
extra-judicial, and not binding upon that or any other court. 
But in looking into the case, I find that all the judicial decis- 
ions cited by the court, sustain the doctrine that an equitable 
interest cannot be sold under an execution, and the <:ourt, al- 
though they say several times that they do not mean to over- 
rule the decision in the case of M'Gregor and Darling r. Hall, 
yet certainly give to it no confirmation ; and the adjudications, 
referred to by them, clearly show that it was founded in error. 
In the case of Williams and Battle v. Jones, 2 Alabama Rep. 
318, the court says, «*in the case of Perkins and Elliot v. May- 
field, 5 Porter, 182, the precise question here raised, was de- 
termined by this court, in which it was held, that a mere 
equity, unaccompained by the possession of the property, could 
not be sold by execution, but that the equity of the maker of a 
deed of trust, accompanied by possession, could be thus sold." 
The court in this statement has clearly fallen into an error. 
In the case of Perkins and Elliot v. Mayfield, the question was 
whether the interest of a mortgagor could be sold under an 
execution ; and in the case of Williams and Battle v. Jones, the 
question was whether the interest of the grantor in a trust 
deed, could be sold under an execution. It is but necessary to 
refer to the opinion of the (^Jhancellor of Mississippi already quo- 
ted, and to the author ies referred to by him, to show the great 
difference between the interests of a mortgagor and the inter- 
ests of a grantor in a trust deed. They are totally dissimilar. 
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Some courts hold that the interest of a mortgagor is a legal 
estate, and liable to be sold under an execution. No court ex- 
cept the Supreme Court of Alabama, so far as I have been 
able to ascertain, has holden that the interest of a grantor in ar 
titnt deed can be sold under an execution. That interest is 
contingent and reversionary^ and of course not liable to a le^y 
and sale under an execution. In fact it would be dificult to 
find it, for it has no present existence. 

From a statement of the facts of the case of Perkins and 
JSiUot V. Mayfield, made by the reporter^ it appears that the 
slaves levied upon, had been mortgaged by the defendant in 
execution to Perkins andJBIliot, to secure them against a con- 
tingent liability, with a power of sale in case of their liability 
becoming absolute. The power of sale did not convert the in- 
strument from a mortgage into a trust deed. It was, notwith- 
standing the power of sale, a mortgage, and a sale made by 
the mortgagee, without the intervention of a court of equity, 
independently of any statutory provisions is void; see 1 Rand. 
Rep. 306 ; 3 Leigh's Rep. 654 ; I Freeman's Miss. Rep. 42. 
So that this case was not analogous to the case of Williams 
and Battle v. Jones, and did not justify the court in holding 
that the interest of the maker of a trust deed could be sold 
under an execu^on. The first decision by the Supreme Court 
of Alabama, that such interest could be sold under ah execu- 
tion was made in that case, and it was also in that case, that 
they lament the evils, which flow from such a course of decis- 
ion. It may be remarked too, that the court referred to no 
decision, except their own, to sustain the position, that the in- 
terest of a grantor in a trust deed could be sold under execu- 
tion. 

But it has been directly decided by the Supreme Court of 
the United States, that the interest of a mortgagor in the mort- 
gaged premises, and afortiariy that the interest of a grantor in 
a trust deed, cannot be sold under an execution. In the case 
of Van Ness v. Hyatt, 13 Peters Rep., they say, ** the only in- 
terest which the appellant can claim in the property in ques- 
tion, is derived from the levy by the officer under his execu- 
tion, and the purchase made by him at the sale under that 
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eiecUtioD, of whatever right, title lEmd claim, Shields had in 
the property. Now it must be borne in mind, that not only 
before the sale, but even before the levy, Shields had mortgaged 
the lot to Franks, and consequently, his right was only an 
equity of redemption. Was this such a right or interest as 
' that a fieri facias could be levied upon it ? The principle of the 
common law undoubtedly is, that n.o property but that in which 
the debtor has a legal title, is liable to be taken by execution, 
and accordingly it is well settled in the English courts, that an 
equitable interest is not liable to an execution." And the 
court cite as authorities, 1 Vesey, Jr. 431 ; 8 East, 467 ; and 5 
Bos. & Pull. 461. This decision of the Supreme Court of the 
United States will, of course, govern this Court, and under its 
influence it must decide, that after the execution of the trust 
deed by the rail-road company for the purpose pf securing the 
Decatur bank, no estate remained in the rail-road company 
which could be sold under execution, and that Gorman and 
Pierce and others, by their purchase at sherifTs sale, of a 
portion of the property, acquired no title to it, and that their 
claims present no obstacle to the foreclosure, which the com- 
plainants seek. 

The property which the rail-road company had in its posses- 
sion at the date of their bonds or mortgages, and also other 
property acquired with, or received in exchange for it, and I 
think also, the property purchased with the money derived 
from the sale of the bonds, now in possession of the rail-road 
company, are liable to satisfy the demands of the complainants. 
In the case of Oliver and Williams and others, against Robert 
Piatt, 3 Howard's Reports, 333, the Supreme Court hold, that 
' " in cases of trusts, where the trustee has violated his trust by an 
illegal conversion of the trust property, the cestui que trust has 
a right to follow the property into whosesoever hands he may 
find it, not being a bona fide purchaser for a valuable consider- 
ation, without notice." 

«* When a trustee has, in violation of his trust, invested the 
trust property, the cestui que trust has his option either to hold 
the substituted property liable to the original trust, or to hold 
the trustee himself liable for the breach of trust" 
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Can this courr decree a foreclosure and sale of the land 
upon which the complainants allege they have a lien, but 
which lies in the State of Mississippi ? 

This question has been fully answered by the Supreme 
Court of the United States in the case of Watkins v. Hollman, 
et al. 16 Peters, 25. The Supreme Court say, " a court of 
chancery acting in personam^ may well decree a conveyance 
of land in any other State, and may enforce their decree by 
process against the defendant, But neither the decree itself, 
nor any conveyance under it, except by the person in whom 
the title is vested, can operate beyond the jurisdiction of the 
court." This decision of the Supreme Court is decisive of the 
question now before this Court. This Court might, in a proper 
case, compel the rail-road company to fconvey to the com- 
plainant!^, but it can make no decree which shall operate di- 
rectly upon the land. It consequently cannot decree a fore- 
closure, nor a sale of the land lying in Mississippi, in default 
of payment of the interest now due to the complainants. I am 
not aware of any process by which the other bond holders can 
be called before the Court, and viewing the complainants as 
mortgagees, I do not deem it absolutely necessary that the 
othei* mortgagees should be before the court, in order to a 
foreclosure. Whatever rights other mortgagees, holding mort- 
gages of the same date, may have, will be protected by law, 
notwithstanding the foreclosure. 

It is, according to the foregoing opinion ordered, adjudged 
and decreed, that all the real and personal estate of the rail- , 
road company, their road, the profits and stock belonging to 
the said rail-road company on the first day of October, 1833, 
the dale of the said bonds or mortgages, and the property 
which has been acquired with, or in lieu of the said real and 
personal property, road, profits and stock, and which are now 
in the possession of the said rail-road company, or in the 
possession of the other defendants with notice of the lien of the 
said complainants, except the lands which lie in the State of 
Mississippi, be and the same are hereby declared liable to pay 
the interest on the bonds, holden by the complainants, and 
ultimately for the redemption of the said bonds; and it is 



176 FQWL^ V. SPSAiU. 

ordered, that it be referred to the master to ascertain x^rhat 
property is thus liable, and also to ascertain the amount of 
interest now due on said bonds, and to report to this court in 
order to a final decree; and that the nuaster have power to re- 
quire the production of books and papers necessary to ascer- 
tain the property of the said rail-road company, and to examine 
witnesses touching the same, and also concerning any matter 
referred. 



. SETH W. FOWLE, A CITIZEN OF MASSACHUSirrl'S, ». WILLIAM 
W. SPEAR, A CITIZEN OF PENNSYLVANIA. 

In. the Circuit Court of the United States for the Eastern District 
of Pennsylvania^ November ^ 1847. In Equity. 

(1.) A court of equity will not, in a contest between persons who profess to be 
manu&cturers of guaek mediciQes, interfere to protect the use of trade marks, by 
Injunction. 

(3.) A complainant, whose business is imposition, cannot invoke the aid of equ^ 
against a piracy of his trade-marks. f 

This was an application for an injunction, upon notice given 
to the defendant, to restrain him from using wrappers, labels 
and bottles resembling those used by the complainant in his 
business of selling " Wistar's Balsam of Wild Cherry.** 

The bill, filed November 17th, 1817, stated that Lewis 
Williams in 1844, was proprietor and possessor of the original 
receipt for preparing and compounding a certain valuable 
medicine invented by Dr. Henry Wistar of Virginia, called 
"Wistar's Balsam of Wild Cherry,** and that the said Williams 
prepared the same, and sold it in Philadelphia, and all the 
principal cities in the United States, with great profit and ad- 
vantage; that about the 20th of May, 1844, Williams transfer- 
red to Isaac Butts of New York and his assignees, the scde and • 
exclusive right to manufacture and sell the said medicine in 
various states and places, including all the eastern part of 
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Pennsylvania, which right Butts, on the 1st of March, 184^, 
conveyed to complainant, together with all the apparatus and 
appurtenances used in manufacturing the medicine, and all 
stereotype plates, pamphlets and bottle moulds used in vend- 
ing the same. The bill contained, as part of it, the advertise- 
. naents, wrappers and labels, used in advertising the medicine 
by Fowle, and a bottle filled with the medicine, and stamped 
with the words, " Wistar's Balsam of Wild Cherry. Philadel- 
phia, L B.," was deposited with the bill, and referred to in it 
as an exhibit. The bill then further alleged, that the defendant, 
for the purpose of selling some composition which he called 
** The original Dr. Wistar's Balsam of Wild Cherry," and in- 
ducing persons to purchase the same as complainant's medi- 
.cine, had caused to be manufactured bottles, which exactly 
resembled in size and shape those used by compjainant, and 
caused the same inscription to be stamped thereon, except 
two letters''!. B.," for which defendant substituted '' W. Sl 
Ca," but which, as was done by complainant, defendant 
covered with the label he used, and also used wrappers, 
and labels substantially the same as complainant's. The 
wrappers, advertisements and label, used by the defendant 
formed part of .complainant's bill, and one of the bottles 
used by defendant was deposited with the bill, and referred to 
therein as an exhibit. The facts and allegations set forth in 
the bill were suj^rted by the complainant's special affidavit 
thereto, and the affidavits of three other persons were filed in 
support of certain of the material facts and allegations thereof. 
A motion was made for. an injunction upon the filing of the 
bill, and notice given to the defendant, who appeared to 
oppose it, but no answer was filed, or any affidavits read on 
his part. 

IvoRAHAM for complainant, in support of the motion for an 
injunction. This case being heard upon the bill and affidavits 
produced by complainant, the only question is, as to the relief 
affi:>rded by the law. The application is to restrain the use by 
the defendant of the complainant's trade mdrhSf upon the well 
known principles which courts of law and equity both enforce'. 
The principle of protection. 1$, that every man has a right to 
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the means of distinguishing his own property from that of 
another. Blofeld v. Payne, 4 Bam. & AdoL 401, where it was 
decided that though you sell your awn goods, you cannot use a 
wrapper resembling that of another person, and thus represent 
them as his; and this principle has been applied to a case 
where no mistake could have been made by a purchaser. 
Lewis V. Langdon, 7 Sim. Rep. 421. 

Kane, J. — Is there any case in which a court of equity has 
interfered to protect a quack medicine ? 

Ingraham. The bill alleges that this is " a valuable medi- 
cine,'* and that is uncontradicted, besides it is not very easy to 
understand what is meant by a qiuick medicine, and what is 
meant by a quacks is still harder to define. 

Kane, J. — In a late trial for libel in this city, it seemed to 
be the result of the understanding of the most eminent of the 
faculty who were examined, that a quack meant a practitioner 
who prescribed or recommended a secret medicine. 

Ingraham. That is very intelligible certainly, and of easy 
application, for ^mless I am greatly mistaken, the names of the 
most eminent of the faculty are to be found to certificates re- 
commending Swaim's Panacea ; but the answer to the sugges- 
tion is, that if the plaintiff has no right to the claim he makes 
and appellation he assumes, another person. cannot use his 
own name, if it be the same as plaintiff % in such a way as to 
produce an eventual deception, Sykes v, Sykes, 3 Earn. & 
Cresw. 541 ; Croft v. Day, 7 Beavan, 84 ; Hine v. Lart, stated 
2 Sandft Chan. Rep. 600. Damages are recovered at law in 
such cases. Southern v. How, Poph. Rep. 144, and equity in- 
terferes by injunction. DoUond t>. Bell, Harris v. Callaghan, 
Rolls. 1825, and Patridge V. Fatman, Circuit Court of Pennsyl- 
vania, May 1847, were cited, and also the case of Tom Pauce 
or General Tom Thumb, ip the " Tribunal de Commerce,** at 
Paris, May 1845, Stratton v. Roqueplan, in which -Roqueplan 
was enjoined from using and announcing in playbills or pla- 
cards, that one Duhamel would appear in the character of 
Tom Pouce; which name had become the property of young 
Stratton, and therefore no one else could use it. These cases 
were cited from newspaper reports. Gout v.. Aleplogu, 6. Beav. 
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Rep. 69, n. Coats v. Holbrook, Taylor v. Carpenter, 2 Sandf. 
Chan. Rep. 586, 603, \7ere also cited and commented on, and 
also 2 Keen's Chan. Rep. 213, and 2 Man. & Grainger's Rep. 
335. It is not at all material that the acts complained should 
have been knowingly done, Millington v. Fox, 3 Mylne & 
Craig, 338, which case, for the process was secret there, and 
Croft V. Day, decided the very point presented for adjudica- 
tion, the resemblance " being sufficient to mislead the ordinary 
run of purchasers," 

GooDMAif (and Guillou was with him) resisted the motion. 
This claim to protection of mere names is of recent origin, 
and may be traced to the protection afforded in England to 
persons who have served apprenticeships before they are per- 
mitted to work at a trade. It will not be extended here so as 
to protect a t^eless compound, by protecting the shape of bot- 
tles, and any designation that may be used to sell articles not 
clearly of a useful nature; and that is the answer to Croft v. Day, 
for there is no allegation, that Day & Martin's blacking itself is 
protected by a patent. The case in Popham is clearly on that 
ground; and Lord Hardwicke's determination not to protect a 
complainant in the exclusive use of the stamp of the " Great 
Mogul" on packs of cards, any more than he would prevent 
** one innkeeper from setting up the same sign with another," 
2 Atk. Rep. 485, proceeded upon the same principle. The 
spirit of our patent laws is on the same principle; it must 
be for some <' useful" invention ; and in England the doc- 
trine has been applied in practice to publications not deem- 
ed of a meritorious character, the piracy of which will not 
be interfered with by injunction. The cases of the Walcot 1?. 
Walker, 7 Ves. 1, and Southey v. Sherwood, 2 Meriv. 438, 
illustrate the course of courts of equity; and the case of Pidding 
V. How, 8 Sim. Rep. 477, is conclusive that, in this stage of the 
cause, such a court will not interfere, any more than it will in 
any doubtful case, 3 Paige Chan. Rep. 214. In addition to 
the cases referred to by the complainants, Eden on Injunction, 
70 ; Drewry on Injunction, 235, and Cannon v. Jones, 2 Ves. 
& Beames, 218 ; Daniels' Chan. Practice, p. 1869-70, (Boston 
edition, 1846,) and 3 Dougl. Rep« 293 >yere cited, as also 
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Snowden v. Noah, Hopk. Chan. Rep. 347. Besides, another 
ground of uncertainty in this case arises from the Act of 
Assembly of March 3, 1647, Pamph. Laws, 198, in relation to 
" false stamps and labels.*' It is not clear that the answers to 
some of the interrogatories of this bill might not introlve the 
defendant in a prosecution under that act; alid the same ground 
upon which he could demur to any matter of that kind, will be 
his protection from an injunction till answer, if the Court have 
any doubt, whether he is bound to answer at all, derived from 
the bill itself. 

Kans, J. I hafve considered the application for an interlo-. 
cutory injunction in this case, and have come to the conclusion 
that it must be refused. 

The bill sets forth in substance, that the complainant is the 
manufacturer of a secret medicine, which he calls, " Dr. Wis- 
tar's Balsam of Wild Cherry,*' and that he sells it in bottle of 
a peculiar form, enclosed in wrappers, which bear certain de- 
vices and directions. On one of these wrappers, which is 
made part of the bill, the Balsam is described as '^ a valuable 
family medicine for consumption of the lungs, coughs, colds, 
asthmas, bronchitis, croup, whooping-cough, difficulty of 
breathing, pains in the side or breast, liver complaints, &c.," 
to which another paper, also among the exhibits, adds, ^* in- 
fluenza, hoarseness, pains, or soreness of the chest, &c" The 
bill then charges, that the defendant has fabricated a different 
medicine, and is selling it in bottles of the same form, bearing 
almost the same title, and enclosed ia wrappers, which i^o- 
claim in the same words exactly, the same virtues for the 
spurious, as are asserted by the complainant for the genuine 
balsam. The defendant has not answered, nor filed any re- 
sponsive affidavit. 

I should most anxiously avoid every appearance of discour- 
tesy towards parties who have been so honourably represented 
before me, bu^ speaking from the record, this is plainly a 
contest, real or simulated, — and whether it be one or the 
other, neither the highly respectable counsel, nor the Court can 
know, — ^between the vendors of a quack medicine, the elements 
and action of which, are not disclosed in evidence. For aught 
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that appears, it maybe inaoceot enough ; but though " valuable" 
as it is sworn to be, to tho party who compounds and Sells it, 
it is readily conceivable, that to him who buys and takes it, it 
may be far otherwise. 

It is not the office of chancery to intervene by its summary 
process in controversies like this; " nm nostrum tantas compo- 
nere^^ looking at the incongruous groupe of diseases, for which 
the Balsam prescribes itself to public credulity, I must apply 
the principle of the Vice Chancellor's decision in Pidding v. 
How. 8 Sim. 477, that a complainant, whose business is im- 
position, cannot invoke the aid of equity against a piracy of 
his trade-mark. The only remedy in such a case is at law.*— 
Motion dismissed^ 



TBUaTBBS OP 8T. MICHABL'8 CHURCH r. THE COUNTY OP 

PHILADELPHIA. 

Sptprcme Coutt of Pennst^lvaniat Msi Prius^ December, 1847. 
Before Mr. Justice Rogers. 

(1.) The watdt permm or ptsnona, a» nied in the Act of Atrambly of May 81, 
1841, include as well, corporations for religious purposes, as individuals. 

(S.) Upon knowledge of an intention to attack or destroy his property, it is the 
duty of the plaintiff or of his agent duly constituted for that purpose, if sufficient thne 
intervenes, to give notice to an officer designated in the Act ; and such notice must 
be in vmting. Wherever notice is required under a statute, written notice is to be 
mdentood. 

(3.) Mere apprehension of an attack, is not sufficient to deprive the plaintiff of 
the benefits of we statute ; knowledge of a contemplated attack must be brought 
home to him, and it mus^ also be proved, that a sufficient time elapsed to permit 
notice to be given to the proper officer. 

(4.) The measure of damages is ^e value of the property destroyed, to whidi It 
would be proper for the juxy to add interest from the time of destruction. 

This was an action brought against the County under the 
Act of Assembly of the 31st May, 1841, to recover damages 
for the destruction of a church and dwelling house, with the 
property therein, by a mobon the afternoon of May the 7th, 1844. 

The evidence showed, that during the great riots which pre- 
vailed in the District of Kensington in the early part of May, 
1844, the sheriff had called out the military to protect the lives 
and property of the citizens ; that on the morning of the 7th of 
May, a battalion had been posted in St Michael's Church near 
the corner of Jefferson and Second streets, to protect that 
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Church and ihe adjacent parsonage ; that in the course of the 
day ihe military were ordered to another point by the mili- 
tary superior of the officer iti command^ and that in about half 
an hoor afterwards the Church and parsonage were burnt* 

Evidence was also given to show that the sheriff had been 
verbally notified of the danger of the Church, and had been 
called on to protect it from violence, but it was not shown that 
the person by whom the notice had been given was either one 
of the trustees, or an agent of the trustees duly constituted for 
that purpose. 

The defendants offered to prove, that on Monday, the 6th of 
May, a number of persons, including three of the trustees, were 
in the church wilh fire*arms ; that during that evening a portion 
of them marched down Second street more than a square from 
the Church, and fired upon some people there, killingtwoof them; 
that this illegal and improper conduct was the cause of the 
property being destroyed by the mob, if it was so destroyed, 
of which defendants alleged there was no proof. This offer 
was refused by the Court on the ground, that even if the fact 
were that some of the trustees constituted a part of such a body 
of men* their illegal acts would not be permitted to compromise 
the interests of the other corporators who were absent* 

The defendants then offered to prove, that on Tuesday and 
Wednesday, anterior to the burning of the Church, notice was 
given to two of the trustees, or they had knowledge of an inten- 
tion to destroy the property. This evidence was objected to^ and 
excluded, because the knowledge was not had by, or notice given 
to, the corporation or the trustees, in their corporate capacity** 

The plaintiffs claimed $29,631 07 with interest, and offered 
evidence to prove that sum to he the value of the Church and 
parsonage with their contents, when they were destroyed. 

The jury were addressed by Mn Porter, Mr. Guillou, and 
Mr. Meredith for the plaintiffs, and by Mr* Kpteass, and Mr. 
H* M- PniLLiPs, for the defendants* 

The defendants' counsel submitted the following points, on 
which, they requested the Court to instruct the jury. 

1, A corporation such as the plaintiffs, is not within the pro- 

* The paper containing the original ofTer^ has "been mislaid, ajid the statemcDt 
of this pomC IB made ff am the recollection of couDseL 
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visions of the 7th section of the Act of May 81, 1841, and 
therefore they cannot recover. 

2. If upon knowledge had, of ah intention to attack or 
destroy the property of the plaintiffs, or to collect a mob for 

-such purpose, they did not give notice to the sheriff of the 
County, or to the alderman, or constable of the ward, sufficient 
time intervening to enable them to do so, the plaintiffs cannot 
recover, 

3. Such notice must have been given by one of the plaintiflfs; 
or an agent of the plaintiffs, duly authorized for that purpose* 

4. The notice must have been explicit in stating the property 
threatened, and in giving notice to the proper officer of such 
threat or intention to attack or destroy. 

6. There is no evidence that any one of the plaintiffs or 
other person by their direction and authority, gave notice to 
cither of the officdts named in the law. 

6. That no interest is recoverable, and if recoverable, it can 
be recovered only from the time of bringing the suit. 

Rogers, J. This is an action to recover compensation for 
the destruction of real and personal property belonging to the 
plaintiffs, by a mob on the 8th of May, 1844. 

The suit is brought under the provisions of the Act of 
Assembly of the 31st May, 1841. By that act it is provided, 
that when any dwelling house, or other buildings, or other 
property real or personal, is destroyed within the County of 
Philadelphia in consequence of any mob or riot, it shall be law- 
ful for the person or persons interested and owning the property 
to bring suit against the county for the recovery of such 
damages as he sustains by its destruction. 

In the second section it is provided, that no person shall be 
entitled^to the- benefit of this Act if it shall appear that the de- 
struction of the property was caused by his own illegal, and 
improper conduct, nor unless it be made to appear that he upon 
the knowledge of the intention, or attempt to destroy his proper- 
ty, or to collect a mob for that purpose, and sufficient time 
intervening, gave notice thereof to a constable, alderman or 
justice of the peace, or to the sheriff of the County. 

The next section gives the injured party the option to bring 
suit against the rioters, or the County, providing, however, 
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that the injured party shall not receive doobte compensation. 
The last section enables the commissioners of the County to 
recover from the rioLers^ or persons aiding or asaisting thecnt 
all damages, costs, and expenses, incurred by the County, 

The first question which the jury have to decide, and It is a 
question of fact, is^ whether the plaintiffs' property was destroy- 
ed. On this point you will have little difficulty, as the proof 
was full and ample for that purpose, [His Honour here re- 
capitulated the testimony going to show conclusively, the exis- 
tence of a mob, and the destruction of the Church and buildings 
by fira] That the property was destroyed either by the mob, 
or the plaintiifTs themselves is certain. It is not probable that 
the plaintiffs would burn their own property. But conceding 
that the plaintifis property was destroyed by a mob, the de- 
fendants still contend, that the suit cannot be sustained. 

1st Because a corporation, such as the plaintiffs, is not 
within the provisions of the 7th section of the Act of May, 31, 
1S4L 

On this point the court instruct you, that although the words 
of the act are person or persons, yet corporations such as this, 
as has been repeatedly held, are included and entitled to its 
benefits. 

Several other points have been submitted to the Court, on 
which I will proceed to instruct you. 

If uTpon knowledge had of an intention to attack or destroy 
the property of the plaintiffs, or to collect a mob for such pur- 
pose, they did not give notice to the sheriff of the county, or the 
alderman or constable of the ward, sufficient time intervening 
to enable them so to do, the plaintiffs cannot recover- This 
notice must be given by one of the plaintiffs, or by an agent 
of the plaintiffs duly authorized for such purpose. 

The notice must be explicit in designating the property 
threatened, and in giving information to the proper officer 
of such threat or intention to attack or destroy. There was 
no evidence whatever, that any one of the plaintifls, or other 
person by their direction and authority, gave notice to either of 
the officers named in the law. The Court say further, that if 
it be necessary, they will instruct you, the notice should have 
l>een given ia writing. That when a statute directs notice to 
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be given, the rule is, it is to be giv^en in writing, in which re*- 
spect it differs from \he common law. 

These pdints the jury will therefore consider as ruled in 
favour of the defendant. But tlie question recurs, had the plain- 
tiffs knowledge of an intention or attempt to destroy their pro* 
perty, the Cou|'t instructs you, that there is no evidence of any 
such knowledge. Even admitting that of which proof has been 
given, that three of the trustees were in the Church on the Mon- 
day preceding the destruction of the property, that was not suf- 
ficient proof of knowledge within the act. The proof was of an 
apprehension merely, and not of knowledge that it was Intend- 
ed to attack or destroy the property. The defendant in the 
opinion of the Court has failed in showing any bar to the ac- 
tion, and if you believe that the plaintifis property was destroy- 
ed by a mobf all. that you are called upon to do, is to estimate 
the amount of damages the plaintiffs have sustained. • 

The Act of Assembly is most carefully drawn. It is intend- 
ed to protect, as far as possible, the rights of all, and is a just 
and salutary statute^ It is just, because it is the duty of the 
community in which we live to protect the property of every 
citizen against lawless violence* and if unable or unwilling to 
do so, they must be content to remunerate the injured party to 
the extent of the loss he may i^ustain. If lawless individuals are 
taught that the effect of their vengeance falls on themselves, 
and not on the dbjects of their resentment, they may be careful 
how they give way,to their loose and revengeful passions. 

If these views are correct, it is but an act of justice to the 
county, to give the plaintiffs full and ample compensation for 
all the injury they have sustained, in the disgraceful riots 
which occutred on the 8th of May. 

[The Court then classed the articles of property destroyed, 
and directed the jury to consider each separately in coming to * 
their^ conclusion, and referring to the testimony of Messrs. 
Caldwell and Smith, witnesses called to prove the value of the 
property destroyed, told the jury that it was entitled to great 
weight.] 

The measure of this damages is the value of the property 
destroyed, to be ascertained as you best can from the evi« 
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deuce* To this you may add, the Court do not say you 
must add, although in their optnion you ought to do so, interest 
by way of damages from the Sth of May^ 1844, when the pro- 
perty was destroyed, or at any rale from the commencement 
of the suit till the rendition of the verdict* 

You will therefore first determine the value of the property 
destroyed, and if you agree with the Court, you will add the 
interest, and find a verdict for the aggregate amount. 

The jury found a verdict for the plaintiff for $27,090 02. i 



APPEAL OF THE PHILADELPHTA SAVING FUND SOCIETY, THE 
FRANKLIN PIHE INSURANCE COMPANY, wr ai. 

Court of Common Pleas for the City and County of Philadelphia^ 
December^ 1847- 

(L) The Philadelphia Saving Fund Sodetj te a trait company, and b therefore 
required to pay a tai on the proper^ held bj il in tmat, in tjie same manner that 
other truatee« aro bonnd to pay* 

(2.) Foreign atockholdcrs are liable in the same degree as resident onesj and to 
that eitent only, through their ftgenlj& or trustees. The capital stock of ^ insurance 
company being assessed in the bands of the individual stockholdera, is not subjc<:t 
t£> aasesBment in the banda of the companj. 



These cases came up on appeal to the Common Pleas from 
the decision of the County Commissiotiers, taxing for County 
purposes the deposites in the Philadelphia Saving Fund Society, 
and also the capital stock of the several insurance companies. 

The Saving Fund Society, possesses no capital stock, but 
is empowered to receive money on deposit, for which it pays 
the depositors a certain rate per cent. The insurance compa- 
nies have a capital stock which is variously invested in mort- 
gages, loans, stocks, &c* v 

Mr. T- L Wharton for the appellants, contended that the 
Saving Bank was not a bank or inalitation holding capita! 
stock, that it had no surplus or property of its own, that it 
could not be considered as a trustee for the depositors, and 
that in point of fact the depositors were already taxed, under 
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the Act of 1844, and could not therefore be brought within the 
Act of 1846, whose object was, to reach property not taxable 
by preceding laws. That property could not be subjected to 
double taxation. That Court would not give such a construction 
to Act of Assembly, unless forced to do so by the most direct 
language. Upon this point he cited, Dwarris on Statutes, 9 * 
Law Library, 702,705 ; King v. Cartwright, 4 T. R. 490 ; School 
\ Directors v. Carlisle, 8 W. 291 ; 10 Mass., 614; 17 Id., 461 ; 

12 Gill & Johns., 117. For the insurance companies it was 
/ argued, that the law assessed the tax upon the individual stock- 

holders, and that an assessment therefore, upon the stock in 
the hands of the Company,^ would subject the stock to a double 
taxation, and the cases referred to above were cited. 

Mr. KsTBASS, for the County Commissioners. The Saving 
Fund is a trustee for the depositors, and therefore liable. Non 
residents might hold all the stock of the insurance companies, 
or make all the deposits in the Saving Fund. This class of 
non residents, not taxable by i* existing laws," are therfeore 
included in Act of 1846. 
The opinion of the Court was delivered by 
King, President Judge. — The Court will be governed in 
their decision of the insurance cases, by the case of the School 
I Directors v. Carlisle. Foreign stockholders are liable in the 

P same degree as resident ones, and to that extent only, through 

I their agents or trustees. Under existing laws the aggregate 

amount of stock of these companies cannot be taxed in a lump. 
The law assesses the tax upon the individual stockholders, and 
they are bound to return the amount of stock held by them to 
the assessor. It is tfue that the law may be evaded, and 
perhaps is so done to a considerable extent. But this may be 
remedied by the legislature enacting a law that the county tax 
upon those stocks shall be assessed in the same manner as the 
State tax is at present levied. This would prevent the evasion 
of the present law by foreign stockholders. It is but just that 
this species of property should bear a portion of the burthen of 
taxation. It would be hard indeed, if the whole weight of taxa- 
tion was to fall upon real property ; and the legislature, no 
doubt, so thought when they enacted the present law. 
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Foreign stockholders cannot expect immunity in this matter, 
Tivhen they enjoy the full benefit of the laws for the protection 
of their property. They become stockholders in these institu- 
tions from choice or necessity, and are aware at the time that 
they subject themselves to the operations of our laws- The 
law, as it stands at present, operates with great severity upon 
the honest and conscientious stockholders in these institutions 
. who return to the assessor all the stock held by them for 
taxation, while many escape who have no such scruples- Let 
the County and State tax be assessed and collected in the same 
way, and this evil will be removed- So far then as the in- 
surance companies are concerned, the Court order the assess- 
ments and proceedings reversed. 

The case is different, however, with the Philadelphia Saving 
Fund Society. It is neither more nor less than a trust company, 
and stands precisely in the same relation as other trusts. There 
is no difference between its position and that of individual trus- 
tees, and it is by law required to pay the tax upon the property 
held in trust by it, the same as any other cestui que trust would 
be bound to pay, I presume it will not be contended that the 
resident trustee of foreign stockholders is not liable. The law 
IS as binding upon him as if the stockholders themselves w^re 
resident within our State, The Court, therefore, confirm the 
assessment of the County Commissioners as to the Philadelphia 
Saving Fund Society, 



WOOD V- MTTTON, 

Court of Queen^s Bench, June 12, 1S47- 

A note pajflble to the onder of the maker ia within tiatU 1 of Sut. 3^1 Anne, 
c 9, ami, therefore, negoliable** 

Declaration upon a promissory note for 600/., made by the 
defendant, payable to his own order sis months after date, and 
endorsed by the defendant to Clarkson, and by Clarkson to the 



* This Statute it in fore© in FennMyhanta- 
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plaintiff. On the triali before Denman, C. J., at the sittings at 
Guildhall after Trinity term in 1846, a verdict was given for 
the plaintiff for 630/. In the following Michaelmas Term, No- 
vember 7, Shee, Serjt, obtained a rule nisi to arrest the judg- 
ment, on the ground that a note made payable to the order of 
the maker was aot a legal instrument within sect. 1 of stat. 3 
& 4 Anne, c. 9, and could not be negotiated. The cause was 
put down in the special paper, and was argued in this termt* 
by 

' MoffTAoc Chambers and Wordsworth, for the plaintiff.*- 
The Stat. 3 & 4 Anne, c. 9, was passed in consequence of the 
dispute between Lord Chief Justice Holt and the merchants. 
Potter r. Pearson, 2 Ld. Raym. 759 ; Clarke v. Martin, 2 Ld, 
Raym. 758; Buller v. Cripps, 6 Mod. 29; Pearson t. Pountness, 
Yelv. 136. The statute should be construed liberally, and the 
Court will be guided by the usage of merchants. Ston^ i\ 
Rawlinson, Willes, 569 ; S. C, in error, 3 Wils. 1 ; Brown v* 
Harredon, 4 T. R. 148; Smith v. Kendall, 6 T. R. 123; Cram- 
lington V. Evans, 4 M. & P. 274. [As to the form of the de- 
claration, he cited Marris v. Lee, 2 Ld. Raym. 1396 ; Vere v* 
Lewis, 3 T. R. 182 ; Minet v. Gibson, Id. 481 ; in error, 1 H. 
Black. 569 ; Hodges v. Steward, 1 Salk. 125 ; Harry v. Perrit^ 
Id. 133 ; Heylyn v. Adamson,2 Burr. 676 ; Stark v. Cheesman, 
Garth. 509 ; Robinson v. Bland, 2 Burr. 1077.] A person may 
draw a bill on himself and accept it, and he may also be payee 
of a promissory note. Magor v, HamnK>nd, 9 B. & C. 364 ; 
Roche V. Campbell, 3 Camp. 247 ; Block v. Bell, 1 M. & Rob. 
149 ; Davis v. Clark, 6 Q. B. Rep. 16 ; 8 Jur. 688 ; Flight v. 
Maclean, 16 Mee. & W. 51. In construing the stat. 3 & 4 
Anne, c. 9, effect must be given to the word ** such" in the 1st 
section. All the cases show that such a bill may be sued upon ' 
as a contract. In the case of an endorsement, by the husband, 
of a note given by the wife, there is no contract.' Com. Dig., 
« Merchant," (P.) 15, citing Hayly v. Lane, 2 Atk. 181. The jj 

case of a fictitious drawee, Minet v. Gibson, 3 T. R. 481 ; 

* June 4^Before Lord Deninui, C. J., Patteson, Coleridge, and Erie, JJ. 
voi« VII.— 25 
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Stark V. CheesnAan, Carth. 509, is gpo4 by ttie cu9tQin of mer- 
chants. 

Shse, Serjt., contra. — In Potter v. Pe^rson^. 8 Ld. Raym. 
759, and Gierke v. Martin, Id. 757 ; S, C, I Salk. 129, 364, 
there was an attempt to treat a promissory note with a payee 
other than a maker as a bilk of exchange. [He cited Lord 
Mansfield, in Heylin v. Adamson, 2 Burr. 669.] A different 
stamp would be required. [Lord DENMAif , C. J. — ^After. verdict, 
we shall assume that the instrument had the best possible 
stamp.] Cur* adv. vult. 

Lord Denman, C. J., now delivered the judgment of the Court 
— In this case the defendant contends that the stat. 3 & 4 Anioe^ 
c. 9, s.^i, does not extend to the promissory note set out in the 
declaration, which is not payable to any other person, but only 
to the order of the maker ; whereas the notes described, in the 
preamble, and the first clause of the Ist section of that statute, 
are notes made payable to some other person than ^e m^ker, 
and the same de3cription is alleged to apply to. the. ^ubseqoeot 
clauses of that section, as the notes therein mentioned are 
st^h notes as had been before mentioned. 

The plaintiff has contended that the description of the payee 
given in the first of those clauses, is not adopted in those that 
follow relating to endorsement, and that, under the last of thojse 
clauses his right to sue in this action is maintained. 

The legislature appears ta have intended to give to all pro- 
missory notes the vali(;lity of bills of exchange,. and no reason 
has been assigned why any promissory notes containing a pro- 
mise to pay should be invalid so as to enable the maker to 
commit a fraud. We have,. therefore, conj^idered the statute 
closely, t<? see if there are not general words of enactment un- 
restricted to the particulars mentioned at its commencement, 
which would effect the intention above mentioned, and it ap- 
pears to us thjEit there are. 

The 1st section consists of the preamble and four clauses of 
enactment. The preamble, after stating the decisions, that 
notes, whereby the maker promised to pay any other person or 
order, money, were not valid by the custom of merchants, re- 
cites the expediency of giving such notes the validity of inland 
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bills oPexchahge; theii th6 fii^t of the four clauses enacts, that 
all notes in writing made after a given day, signed by the 
maker or by certain agents of the maker therein described, 
whereby tlie maker promised to pay to any other person or 
his order, or to hearer^ money, should be due and payable to 
the persons to whom they were made payable. 

This clause contains, first, a description of promissory notes 
fey certain requisites, and then a description of the person to^ 
whdrti they are payable ; and it includes notes payable to bear- 
^er which are not strictly such notes as are mentioned in the 
preamble, but an addition thereto. If it is confined to notes 
Hot endorsed, it has provided f()r all payees that can claim, 
and the restricted description of the payee operates no restric- 
tion in fact. The three subsequent clauses, that is, the 2nd, 
3rd, and 4th relate to tbe endorsement of notes. TJie second 
enacts that every such note payable to any person or persons, 
his or their order, shall be endorsable over as bills of exchange. 
This clause, by the words " every such note,'* adopts the de- 
scription of the note in the first clause, exclusive of the payee, 
and adds a different description of payee, oihitting to specify 
bearer, but extending to any person; it includes, therefore, in 
terms, notes payable to the maker or his order, as well as notes 
payable to other persons; and if the former description of payee 
was intended to be incorporated under the word "such," the ad- 
ditional description of payee would be not only superfluous, but 
incorrect. The 8rd clause enacts, that the person to whom such 
money shall be by such note made payable, may sue the maker. 
The 4th clause enacts, that any person to whom such note, "that 
•is payable to any person or persons, his or^ their order," is en- 
dorsed, may sue the endorser or maker as in case of bills of ex- 
change. Under this clause, the plaintiiF, as endorsee, sues, and 
tbe construction above explained in respect of the former de- 
scription of the liote being adopted with a new description of 
payee applies * here, and any endorsee of a note payable to 
order is included. 

Other answers to the contention of the defendant were 
offered for the plaintiff; but it is not necessary to consider 
them if this construction of the statute is correct, and as there- 
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by the words are applied in their ordinary sense, and effect is 
given to all of them and justice is promoted, we adopt it for the 
plaintifT. 

"We were pressed with the decision in Flight v. Maclean, 16 
Mee. & W. 51 J in which the judgment was for the defendant 
upon a count similar to the present. But as the construclion of 
the statute here stated was not brought under the attention of 
^the Courts and as the judgment was for the plaintiff on the 
second count, so that he recovered on the bill, though he failed 
on one count, and as the decision would render void transac- 
tions that have been long considered valid, and operate only 
to protect a broken promise and to enable a debtor to defeat a 
just creditor, we feel constrained to give our judgment upon 
the different construction of the statute, which we have for this 
reason explained at length* — Judgment for plaintiff. 



ELLIOTT, WIDOW, v. PEAESALL AlVD OTHEBS. 

In the Common Pleas of Fayette County. December T., 1846* 

(1.) Although a eale by the sheriff onder an execution againet tlie lands of a 
tenant in tail, does not pass the heirs title, yet such sale divests the wifc*s right to 
* dower. 

(2.) After a judicial sale of the inlerest of a tenant in taiJ, there remaina in him 
a mere naked trusty which he may at any timo execute by common recovery or 
under the statute. If this power h not exerdaed, it continues in him, under Ibe 
atatute de donis, solely for the benefit of the heir in tail. 

(3.) Where a marriage takes place afler a sberiiTa sale, but before the execution 
of the deed by the eheriff to the purchaser, the right to d<>wer ia barred, as the deed 
when executed relates back to the sale ami perfects it. 

John Elliott was seiaed in tail, in 1816 of the land of which 
dower is claimed by the plaintiff. On the 4th of May 1816, 
the Union Bank of Pennsylvania obtained a judgment against 
John Elliott, which was .a lien on this land. Afi.fcu issued on 
this judgment to November Term, 1816, No, 12 ; under which 
the land in dispute was levied on and condemned, and upon a 
3 Plu. vend, exp. No. 99, September Term, 1819, the land was 
sold on the 8Eh September, 1819, to Dennis Springer* A sher- 
ifTa deed to Dennis Springer, dated the 6th December, 1819, 
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was acknowledged, recorded and delivered the next day. Be- 
tween the 18th September and the 6th October, 1819, the 
plaintiff was married to John Elliott. On the 1 1 th September, 
1829, John Elliott alone executed* a deed to D. Springer barring 
the estate tail, which on motion, was entered of record in the 
Common Pleas of Payette County on the 4th Monday of Octo^ 
ber, 1829. It is admitted that, after the sale and execution of 
the sheriff's deed to Springer, John Elliott continued in posses- 
sion of the land until the spring of 1820, when he gave up the 
possession to the purchaser. Springer's title is now vested in 
the defendants, and John Elliott died before the commencement 
of this suit. 

EwiifG, President Judge. Dower is a continuation of the 
estate of the husband, and intercepts the*descent to the heir-— ^ 
it avoids and defeats the seisin of the heir. The doweress is 
in of the estate of her husband. Co. Litt 31, a. n. 6, 31, b. 
241, and lb. n. 1 ; Litt. sec. 393 ; Gilb. Dower ; Cruise. Tit. 6, 
c. 4, s. 29. There is therefore no solid and satisfactory reason 
why a sheriff's sale should not bar the wife's dower in an estate 
tail, as well as in a fee simple. The right cannot be more 
sacred in the one case than in the other. The tenant has the 
same power of disposition in both cases. The deed barring 
the estate tail, needs oi^ly a few additional words to declare 
plainly the intent. But in neither case can the husband by his sep- 
arate conveyance defeat the wife's dower. A sheriff's sale how- 
ever, it is admitted, in the case of a fee simple, carries not only 
what the husband alone can convey, but also the wife's dower. 
It is not true, therefore, as was said in Sharp v. Pettit, 1 Yeates, 
389, ^hat the sheriff could not isell more than the husband could 
convey. This is the false assumption which led to the erro- 
neous decision, as I think it is, in that case. The court did not 
distinguish between the rights of the heir in tail, and those of 
the wife. It is true that so far as the heir in tail is concerned, 
the sheriff can sell no more than the tenant can convey, be« 
cause the statute de donis interposes and preserves the fights 
of the heir. But that statute was not made to benefit the widow, 
nor does it protect her rights, and there is, therefore, no rea* 
son why a sheriff's sale should not have the same effect as re* 
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gards her, as if the estate had remained a fee conditional at 
common law. If tenant in tail be attainted of felony and die, 
the wife shall not be endowed, and yet his issue shall inherit, 
not by the common law, but by the force of the etatme, West, 
2, c. 1, (de donis,) Perk. SOS ; Lilt. sec. 747; Co. Litt 40, b- 
392, h* The statute introduced no new estate, but only preser- 
ved estates limited as conditional fees to the issues inheritable 
under them, Co* Litt, 241, n. 4. 

It is the policy of our laws to subject the entire estates of deb- 
tors to the payment of their debts. Every possible interest, there- 
fore, which they have in lands may be seized and sold. There 
can be nothing left to be drawn out in the shape of the wife's 
dower. Dower supposes the continuance of the husband's inter- 
est, and why should dower be preferred to the claims of creditors 
in the case of an estate tail, when it yields in the case of a fee 
iimple. lo the case of a fee simple, a judicial sale carries all 
that husband and wife both, by their united deed, could convey. 
Why not in the case of an estate tail 1 The common recovery, 
or a deed executed according to our statute, is necessary only 
to bar the heir. But it is supposed that the fact, that the tenant 
in tail can, by either of those modes, enlarge the estate of the 
purchaser — convey to him a greater estate than he acquired by 
the sheriff's sale, proves that there is a residuum remaining in 
him, out of which dower may arise- This by no means follows- 
One who has no beneficial interest, and who is seised in fee of 
the dry technical title, by way of trust or power, can execute 
that trust or power, and convey a beneficial interest to another ; 
but his seisin does not entitle his wife to dower. So after a 
judicial sale of the interest of the tenant in tail, there remains 
in him a naked trust or power, which he may, if he please, 
execute by common recovery or by conveyance according lo 
the statute- If ha does not, he is a mere conduit through which * 
the title flows, by virtue of the statute de donist (and not becau^ 
there is any remaining interest in him) to the heir in tail. 

BiJl there is another ground on which the plaintiff must fail, 
even should it be admitted that the inheritance remained in the 
husband after the sheriffs sale. To render the wife dowable, 
the freehold and the inheritance must be in the husband, nmvi 
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et senielf during the covertQrc, Perk. . 333 ; 4 Kent Com.» 89. 
If a man make a lease for life, rendering rent to him and his 
heirs, and afterwardti marry and die^ his wife shall not be en- 
dowed of this rent, because it is but a descendible freehold ; 
nor of the land, because not seized during the coverture. Roll. 
Abr. 676 ; Perk., 334, 335, and 348 ; Co. Litt. 32. By the com- 
mon law, there can be no dower, unless the husband is seized 
in fact or law, of the freehold as well as of the estate of in- 
heritance during the coverture. Shoemaker v. Walker, 2 S. 
& R., 554. 

In the case before the Court, the sheriflPs sale took place on 
the 8th of September, 1819, and the marriage of the plaintiff 
was not earlier than the 18th of the same month. It is true, 
the sheriff's deed was not executed until the 6th December, 
1819, but when executed, it related to the sale and perfected the 
purchaser's title from that date. Morrison v. Wurts, 7 Watts* 
437-8. A sale by a sheriff is attended with the ordinary incidents 
of a sale by an individual. Stoever v. Rice, 3 Whart. 25, and 
an agreement by the husband, before dower attaches, to con- 
vey, will, if enforced in equity, extinguish the claim to dower, 
4 Kent Com. 50, (5th Ed.) And '' as a general principle the 
wife's dower is liable to be defeated by every subsisting claim 
or encumbrance, in law or equity, existing before the inception 
of the title, and which would have defeated the husband's 
seisin," lb. Upon this ground it might well be contended that 
had the marriage been before the sale, but subsequent to the 
judgment the plaintiffs claim would be overreached and de- 
feated. But it being after the sale, there is no room for doubt; 
for although, between the sale and the deed, the naked fee re- 
mains in the debtor, yet (his is not an interest of any value; 
and so no consideration for a promise. Van Alstance v. 
Wimple, 5 Cowen, 162. After a sale under execution, although 
no deed is delivered to the purchaser, there is nothing left in 
the debtor for a subsequent execution to seize or act upon, and 
a purchaser under it acquires no title. Stoever v. Rice, 3 
Whart 25. 

If then the husband, at the date of the marriage, had in hioi 
nothing which* could be the consideration of a promise, or 
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upon which an execution could act, surely there wa^ nothing 
upon which a right of dower could attach, and had there been, 
yet when the deed was afterwards executed, in pursuance of 
the previous sale, that consummation, like a private agreement 
before marriage afterwards enforced in equity^ extinguished 
the right to dower. 



PERCIVAL V. BRYANT. 

In the District Court for the City and County of PhiladelphitL Levari facias, 
September Term, 1846, No. 460. 
/' 

Rule to show caoae why a sheriff's sale should not be set aside. 

This was an application on the part of a second mortgagee, to have a sheriff's 
sale set aside on the ground of inadequacy of price. The property had been pur- 
chase at the sale for $2,625. 

Mb. John H. Campbell for the rule, read to the Court the affidavit of the mort- 
gagee, that he believed the property to be of greater value than had been obtained 
for it at the sale ; pledging himself to bid for it if resold, a specific sum, ($3,300,) 
exceeding the price at which it had been sold, and offering to give security that he 
would comply with this pledge. 

Messrs. Law and William S. Pbicb, contra. 

The Coubt ordered, that upon the entering of security, the sale should be set 
aside, and that the property should again be offered for sale by the sheriff 



ESTATE OF EDWIN 8HARPE, DECEASED. 

In the Orphans* Court for the City and County of Philadelphia, January 

7th, 1848. . 

The administrator under an order of sale for the payment of debts^ sold certain 
properties of decedent for $2,575. 

The confirmation of the sale was opposed by the creditors, on the ground of in- 
adequacy of price, and security was tendered to the Court, that on a resale, the estates 
should bring $2,950. 

Feb Cubiam. We are disposed to adopt the rule of the English Chancery 
Courts to be found in Sugden on Vendors, vol. 1, p. 66, and without laying down 
a general rule to be affected by no circumstances, will order a resale, where excep- 
tions have been taken in time, and adequate security is entered for an advance of 
ten per cent in the price on such resale. The biddings in this case are therefore 
opened, and a resale ordered. 

Messrs. Paul and Todd, for the creditors. * 

Mr. BuBHT, for purchaser. 
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SioNiNG OF Wills. — ^The case of Assay v. Hoover, decided by the Su- 
preme Court of Pennsylvania, in March last, and reported in the November 
number of this Journal, has excited no little interest in the professional 
mind. We allude more especially to that portion of the decision which 
declares that "a mark made by the party proposing a testamentary disposi- 
Uqq is insufficient in any case." 

This decision is one that must affect many titles, as much property has, 
necessarily, passed under wills signed with a mark since April tiie 8th, 
1833 ; all of which are necessarily void. Our first impression was, that 
the opinion had been hastily given by the Court, and that it was one that 
would not be maintained by them upon reflection. In this we find we are 
in error. Judge Bell says emphatically : " It may be proper to say, in order 
that the question may be definitively settled, that we all concur in the opi- 
nion now expressed on this point" And the declaration of Judge Rogers, 
in another case, that ^ there was nothing to prevent the authentication of 
a will by a mark,^^ is, at the same time, pronounced a dictum and overruled. 
The Court give no reasons for declaring that a mark is not a signature un* 
der the act of Assembly, but refer to two cases, Cavett's Appeal, 8 W. & - 
S. 21 ; and Barr v. Grobill, not yet reported. The expressions of the Chief 
Justice in Cavett's appeal scarcely warrant the conclusion that a mark is 
insufficient in every case: he certainly gives no reason for such a conclu* 
sion. In no other Pennsylvania case is the question raised ; and in other 
states, and in England, a mark has been held amply sufficient: Jackson v. 
Van Dusen, 5 Johns. 144 : (and see the cases collected in 4 Rentes Com. 
5th £d. p. 514.) We have said that the decision of Assay v. Hoover has 
excited interest. It seems that a bill is even now before the Lei?islature 
for the purpose of rendering all wills authenticated by a mark valid : it is ' 
to be hoped that the Judiciary Committee will pause, however, before pass- 
ing any such act. We regret that the case of Barr v. Grobill has not yet 
appeared, as in it, no doubt, the subject is thoroughly sifted, and reasons 
perfectly satisfactory given for the conclusion arrived at Judge Bell's, re- 
mark implies careful consideration, and the Legislature will be wantino' in 
respect to a co-ordinate branch of the government if the mature decision of tlie 
Supreme Court is overturned merely because it happens not to chime in with 
certain antiquated prejudices. It must be remembered that, in Pennsylva- 
nia, unlike almost every other state, witnesses are not required to subscribe 
their names; they need not even see the testator sijrn ; all that is requisite 
being to prove his signature. If, under this construction of the statute of 
wills, and it can bear no other, a mark is regarded as a signature, incalcu- 
lable mischief may arise. It seems to us that the statute goes to the ex*- 
treme length which safety will admit of, in not requiring witnesses to the 
signing by the testator. To admit a mere mark, unauthenticated in any 
way to probate, upon the representation of third parties, who did not see it 
made, that they believe it to be the testator's mark, would be introducing a 
laxness in the proof of these important instruments fearful to contemplate. 
Although w<? are at a loss to conceive how the Supreme Court Siitisfied 
itself that a mark was not a signature, under the Act o^ AasemMy, the cen- 
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elusion to which they have arrived is a most salutary one ; and, having so 
concluded, we are n'ee to recognize the advantage of the decision, and to 
protest against the Legislatffre being called on ruthlessly to legislate it 
away. If, however, a bill must pass, and we have been assured it will, at 
this very session of the Legislature, declaring a mark a proper signature, 
in the name of common sense, let it be accompanied by the restriction that 
the mark shall be made in the presence of two credible and disinterested 
persons, who shall sfd)8cribe their name* as witnesses thereto. Such wit- 
nesses can always be had, except in extreme cases, and for extreme cases 
the act of 1833 makes ample provision. 

For the benefit of those of our readers who take an interest in the matter 
of good statute laws, we annex so much of the statute 1 Vict. chap. 26, as 
relates to the authentication of wills. The simplicity and advantage of the 
English statute is strikingly apparent 

" No will (or testament or codicil) shall be valid unle« it shall be in writiDg, 
and executed in manner hereinafter mentioned, that is to say, it shall be signed at 
the foot or end thereof by the testator, or by some other person in his presence and 
by his direction ; and such signature shall be made or acknowledged by the testator 
in the presence of two or more witnesses, present at the same time, and such wit- 
nesses shail attest and shall subscribe the unll in the presence of the testator, but no 
form of attestation shall be necessary." 



The License Law in Delaware. — In the case of Rice r. Foster, lately 
decided, and to be published in 4 Harrington's Reps., the Supreme Court of 
Delaware have held, in accordance with the views of our own Supreme 
Court, in a like case, to which we referred in our December number, that 
" An Act of Assembly, authorizing the people to decide by ballot whether 
the license to retail intoxicating liquors shall be permitted among them," 
is unconstitutional and void. 

The Court, composed of the Chancellor, the Chief Justice and three 
Puiene Judges, were unanimous on this point ; and their views are given by 
the Chief Justice, in an opinion of so much force that it is a source of an- 
noyance to us that its great length precludes its insertion in full. Some of 
the most striking and powerful passages are extracted. 

** Admitting, for the sake of the argument, (but it is denied by a majority of this 
Court,) that the alleged returns are properly authenticated and afford sulfficient le- 
gal evidence that a majority of the votes in New Castle county was against licens- 
ing the retailing of intoxicating liquors ; then the important question which has 
been argued in this cause arises ; whether the act of the nineteenth of February is 
unconstitutional. 

" The proposition that an Act of the Legislature is not unconstitutional, unless 
it contravenes some express provision of the constitution, is, in the opinion of this 
Court, untenable. The nature and spirit of our republican form of government, 
the purpose for which the constitution was formed, which is to protect life, liberty, 
reputation and property, and the right of all men to attain objects suitable to their 
condition, without injury by one to another ; to secure the impartial administration 
of justice, and, generally, the, peace, safety and happiness of society, have established 
limits to the exercise of legislatiive power, beyond which it cannot constitutionally 
pass. An Act of the Legislature, directly repugnant to the nature and spirit of our 
form of government, or destructive of any of the great ends of the constitution, is 
contrary to its true intent and meaning ; and can have no more obligatory force than 
when it opjS>ses some express prohibition contained in that instrument It is lira-* 
tional to maintain that such an act is a law, vrhen it defeats the very object and in- 
tention of granting legislative power. Therefore an act, such as that mentioned in 
the argument, to make a man a judge in his own cause, would not be valid; be* 
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cause it never was the intention of the constitution to vest such power in the Le- 
gislature; the exercise of which violates the plainest principles of natural justice. 
So, also, an act is void if it palpably violates the principles and spirit of the consti* 
tution, or tends to subvert our republican form of government Of this character, 
it is contended, is the act of the legislature of the nineteenth of February, 1847. 

** The powers of government in the United States are derived from the pe<^e, 
who are die origin and source of sovereign authority. The framers of the Consti^ 
tution of the United States, and of the Constitution of this State, were men of 
wisdom, experience, disinterested patriotism, and versed in the sdence of govern- 

, ment. They had been taught by the lessons of history, that equal, and, indeed, 
greater dangers resulted from a pure democracy than £rom an absolute monarchy. 
£ach leads to despotism. Wherever the power of making laws, which is the su- 
preme power in a state, has been exercised directly by the people, under any system 
of polity, and not by representation, civil liberty has been overthrown. Popular 
rights and universal sufifrage, the favourite theme of every demagogue, a£K>rd, with- 
out constitutional control or a restrainingpower, no security to the rights of indi- 
viduals, or to the permanent peace and safety of society. In every government 
founded on popular will, the people, although intending to do right, are the subject 
of impulse and passion ; and have been betrayed into acts of folly, rashness and 
enormity, by the flattery, deception, and influence of demagogues. A triumphant 
majority oppresses the minority: — each contending faction, when it obtains the 
suprenuu^, tramples on the rights of the weaker : — the great aim and objects of 
dvii government are prostrated amidst tumult, violence, and anarchy ; and those 
pretended patriots abounding in all ages, who commence their political care^ as the 
disinterested friends of the people terminate it by becoming their tyrants and (^ 
pressors. History attests the fact, that excesses of deeper atrocity have been com- 
mitted by a vindictive dominant party acting in the name of the people than by 
any single despot In modern times, the scenes of bloodshed and horror enacted 
by the democracy of Revolutionary France, in the days of her short-lived, mis- 
named Republic, shocked the friends of rational liberty throughout the civilisBed 
world. There, in the midst of the most refined and polished nation of Curope, 
the guillotine dispensed with the forms of law as unmeaning pagents ; and, under 
the capricious mandates of popular frenzy, running wild in pursuit of the fdiantom 
of a false, licentious liberty, — * suspicion filled their prisons, and massacre was their 
gaol deUvery.' • • • • •• • • 

*' The legislative, executive and judicial powers compose the sovereign power of 
a state. The people of the State of Delaware have v»ated the legislative power in 
a Greneral Assembly, consisting of a Senate and House of Representatives ; the 
supreme executive powers of the State in a Governor, and the judicial power in the 
several courts mentioned in the sixth article. The sovereign power, therefore, of 
this State resides with the legislative, executive and judicial departments. Having 
thus transferred the sovereign power, the people cannot resume or exercise any por- 
tion of it To do so would be an infracfTon of the constitution and a dissolution 
of the government Nor can they interfere with the exercise of any part of the 
sovereign power, except by petition, remonstrance or address. They have the power 
to change or alter the constitution ; but this can be done only in the mode pre- 
scribed by the instrument itself. The attempt to do so in any other mode is revo- 

' lutionaiy., And although the people have the power, in conformity with its provi- 
sions, to alter the constitution, under no circumstances can they, so long as the con- 
stitution of the United States remains the paramount law of the land, establish a 
democracy, or any other than a republican form of government. It is equally clear, 
that neither the legislative, executive nor judicial departments, separately, nor all 
combined, can devolve on the people the exercise of any part of the sovereign power 
with which each is invested. The assumption of a power to do so would be usur- 
pation. The department arrogating it would elevate itself above the constitution ; 
overturn the foundation on which its own authority rests; demolish the whole 
frame and texture of our republican form of government, and prostrate every thing 
to the worst species of tyranny and despotism, the ever varying will of an irre- 
sponsible multitude. The powers of government are trusts of the highest impor- 
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4aBce; on the fiuthfiil and proper exercue of which, depend the welfioe and happi* 
iiesB of society. These tmsts must be exerdsed in strict conformity t?itii the spi* 
tit and intention of the constitution by those with whom they are deposited ; and 
and in no case whatever can they be transferred or delegated to any other body or 
persons; not even to the whole people of the State; and still less to the people of 
a county. It is a plain ppoposition of law, that a power or authority vested in one 
or more persons to act for others, involving in its exercise judgment and discretion, 
is a trust and confidence reposed in the party, which cannot be transferred or del&> 
gated. The making of laws is the higb^ act of sovereignty that can be performed 
in a free nation ; and ther^ore the legislative power may be truly said to be the su- 
prame power i^ a State. Its exercise requires superior intellectual &culties, im- 
proved by study and experience ; although it seems to be a common notion, with 
nuny pretended advocates of popular rights at the present day, that every man is 
instinctively fitted to be a member of the legislature. If the legislative functions 
can be. transferred or delegated to the people, so can the executive or judicial power. 

*' If the delegation of the legislative power of the State to the people of a county, 
to make laws through the medium of a ballot-box, involving in it an abandonment 
by the legislature, of the trust reposed in them, which they have sworn to execute 
with fidelity, does not seem to many persons to be destructive of the constitution, 
and to lead to all the dangers of democracy, against which the founders of our go- 
vernment were so anxious to guard, — ^it can be only because it is presented under 
the specious appearance of a profound deference and devotion to the popular will ; 
and because its destructive tendencies are clouded and obscured by the incense of 
adulation offered to the majesty of the people. * * * . * 

« The design and true diaracter of the act of the nineteenth of February last, 
are to confer the functions of the Legislature of the State upon the people of a 
county, to give them the means of exercising legislative power, by authorizing them 
to decide by their votes, whether the retailing of intoxicating liquors should there- 
after be lawful in their county. 

** A law, when passed by die legislature, is a complete, positive and absolute law 
in itself, deriving its authority from the legislature, and not depending for the enact- 
ment of its provisions upon any other tribunal, body, or persons. It may be limited 
to expire at a certain period ; or not to go into operation until a future time, or the 
happening of a contingency, or some future event : or until some condition be per- 
formed. Of this description are many laws of the general government respecting 
duties and imposts; and laws of our own State respecting private corporations; 
which latter are not to operate until some condition be performed, or the assent of 
the corporators be given ; because a private incorporation is a contract between the 
State and the corporators ; and therefore the legislature cannot compel persons to 
become an incorporated body; or, against their consent, impair, alter, or repeal the 
rights and privileges conferred by the charter. All such laws are complete and po- 
sitive in themselves, when they pass from the hands of the legislature, and are not 
to become laws by the creative power of other persons. But the legislature are in- 
vested with no power to pass an act which is not a law in itself when passed, and 
has no force or authority as such, and is not to become or be a law until it shidi 
have been created and established by the will and act of some other persons or body, 
by whose will also existing laws are to be repealed, or altered and supplied. The 
act of the nineteenth of February, 1847, is of this character. In a legal sense, it is 
not a law ; it is not pomplete and positive in itself. It is not a rule prescribed by 
the supreme power of the State to its citizois, enforcing some duty or prohibiting 
some act; but was to become a rule only when enacted or sam;tiOned by the popu- 
' kr vote of a county ; and then to be a rule, prescribed, not by the constitutional 
legislative power of the State, but by the power of the majority in a county over 
the minority. Excepting the fifth section, the act of February last, in effect, is in 
the nature of a bill prepared and presented by the legislature of the State to the 
people of each county, tp be enacted or rejected by them." • • • 

Of course, in a question involving' such important principles, it is not 
likely that any analogous case would remain uncited, and authorities were 
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broa^ht forward, to the effect that ** the Le^lature have the right to pacs 
conditional laws, which are to commence their operation, or to be void, upon 
the happening of some future event ;" that *' in each school district a tax 
may be laid if a majority of the school voters shall so determine;'* and that 
to the city council of Wilmington was delegated the power " to declare by 
ordinance, whether the Mayors Court of that mty should try cases of as- 
sault and battery by jury or not'* The act in relation to free schools seems 
to us most to resemble the one before the Court, of this they say : • 

** By the law of this State, for establishing and supporting free schools, each 
school district is constituted a corporation, with Umited powers : the dear income 
of the school timd is apportioned among the several counties : the share of each 
county is divided among the several school districts of such comity, and an equal 
portion given to each, as a donation ; provided the voters in such district raise by 
tubscription or tax, in any one year, a sum equal to one-half of such district's 
share of the school fimd. (Vol. 8, Del. Laws, 21.) But no tax can be levied or as- 
sessed in any school district, unless upon a vote by ballot there shall be a majority 
of votes for the tax. (YoL 8. Del. Laws, 171.) 

" In the distribution of the. school fund, the legislature had the right to appropri- 
ate an equal portion to each school district, as a donation ; and to prescribe, as a 
condition, that before it should be paid, a certain sum should be raised in the dis- 
trict, either by voluntary subscription or by a tax, as should be determined upon by 
the corporators themselves. No power is granted to them, or to any other persons, 
to repeal or diange any part of the law ; nor does its existence or operation depend 
on the performance of the condition, in any manner, upon the will or acts of the 
corporator^ If the condition be not performed, the de&ulting district loses its por- 
tion of the fund; which, after a certain period, is appropriated to the support of 
firee schools in the other districts. No ingenuity can discover the shadow of simi- 
litude between the act of the 19th of February, 1847, and any pari of the school 
law. To say that the authority given to the school voters, — ^to members of a cor- 
poration, to determine whether a tax shall be laid or not, is a grant of legislative 
power, is an abuse of language. Legislative power is the power of making laws. 
The making of a law, prescribing by what persons, or by what body, when, and in 
what manner, taxes shall be laid and collected, is the exercise of legislative power. 
But the making of a resolution, or order, or the determination or direction, by the 
persons or body appointed for such purpose by the law, that taxes shall be laid and 
collected, is simply the execution of an authority granted by statute. The collec- 
tion of them is the performance of a mere ministerial duty. The impositi<Hi of 
taxes, therefore, by managers of marsh companies, and other incorporated bodies, 
and by the Levy Court of a county, is the execution of an authority granted by 
the statute whidi appointed them as the proper persons, or body, to carry its provi- 
sions into e&ct ; and is not the exercise, in any sense of the term, of legiriative 
power." 

The opinion concludes by forcibly pointing out some of the evils to bo 
apprehended from the habit of referring questions back to the people, and 
declaring it to be the duty of the judiciary to resist all such violations of the 
constitution. 

" It has been argued, vrith much force, that the legislature have no authority to 
call into action the elective franchise in any other cases, or for any other purposes, 
than those designated by the constitution : that the peace and harmony of society 
are not to be invaded, nor the passions of the people excited, by calling them out 
to vote up(m speculative questions of morals or policy : that tiie meaning of an 
election, and the legitimate object of the ballot-box, is the choice of men to fill 
public offices, and of representatives to carry out political measures for the interest 
and welfare of th^ constituents and the community at large ; and that every con- 
ceivable case, where such an election can be necessary or proper for public pur- 
poses, is provided for by the constitution itself. There is much strength in the ar- 
gument ; and it may be well questioned whether the legislature constitutionally 
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possesses sach authority. But it is quite certain, lliat they usurp power when they 
call on the people to legislate by the ballot-box. If they can refer one subject 
they can refer any other to popular legislation. There is scarcely a case, where much 
diyersity of sentiment exists, and the people are excited and agitated by the arts 
and influence of demagogues, that will not be referred to a popular vote. The fre- 
quent and unnecessary recurrence of popular elections, always demoralizing in their 
effects, are among the worst evils that can befell a republican government ; and the 

legislation depending upon them must be as variable as the passions of the multi- 
tude. Each county will have a code of laws diflerent from the others ; murder 
may be punished with death in one ; by imprisonment in another ; and by a fine in 
a third ; slavery may exist in one, and be abolished in another. The law of to-day 
will be repealed or sJtered to-morrow, and every thing be involved in chaos andjcon- 
fusion. The General Assembly will become a body merely to digest and prepare 
legislative propositions ; and their journals a register of bills to be submitted to the 
people for their enactment Finally : The people themselves will be overwhelmed 
by the very evils and dangers against which &ie founders of our government so 
anxiously- intended to protect them ; all the barriers so carefully erected by the con- 
stitution around civil liberty, to guard it against legislative encroachments, and 
against the assaults of vindictive, arbitrary and excited majorities^ will be thrown 
down ; and a pure democracy, * the worst of all political evils,' will hold its sway 
under the hollow and lifeless form of a republican government 

** The only check which the constitution interposes to an act of the Legislature 
tending to such consequences, is an independent and upright Judiciary. As the act, 
passed on the nineteenth of February, A. D. 1847, entitled * An Act authorizing the 
people to decide by ballot whether the license to retail intoxicating liquors shall be 
permitted among them,' is repugnant to the principles, spirit and true intent and 

' meaning of the constitution of this State, and tends to subvert our representative 
republican form of government, it is^the unanimous opinion of this Court, that the 
said act is null and void." 



Stillwell Warrants. — Our useful cotemporary, the Law Reporter, 
(Boston,) gives the following account of the history and character of these 
much-talked-of proceedings : 

" We are frequently asked, what is a • Stillwell warrant,' which has been 
60 often spoken of in the New York papers, in reference to the proceedings 
against the distinguished bankers, Prime, Ward & Co. It is a short way 
our New York friends have of speaking of a ^^arrant under their 'act to 
abolish imprisonment for debt, and punish fraudulent debtors.' 

'' In 1831 the legislature of that state undertook to abolish imprisonment 
for debt. This they did by a law so complicated and artificial, as to increase 
the natural disinclination of the profession to resort to a scheme so incon- 
sistent with the practice to which they had been accustomed ; and it is only 
now that it is fairly coming into play. The name of * Stillwell act,' and 
• Stillwell warrant,' is derived from a person of that name, who, while n 
member of the legislature, compiled an elaborate report on the subject, and 
reported an act to the house of assembly. That act did jiot pass, but one 
drawn up by Mr. John C. Spencer did, and that is the one under which these 
proceedings have been had. 

^ The act aims at three things t 

" 1. To abolish imprisoifment. This it attains by declaring that no one 
shall be arrested, in any suit instituted to recover money due on any con- 
tract, except promises to marry, money collected in a fiduciary capacity, &.c. 

'* 2. To enable a creditor, in such cases, to collect his debt To effect 
this object, the creditor, by making oath, or otherwise proving to a judge of 
the court in which he has commenced a suit, or recovered judgment, that 
the debtor is about to remove his property with intent to defraud, or has 
property or rights in action which he fraudulently conceals, or has assigned, 
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removed, or disposed of any of his property with like intent, or fraudulently 
contracted the debt, or has choses in action which he unjustly refuses to 
apply to the payment of a judgement obtained against him, may obtain from 
the judge a warrant to arrest the debtor. 

" When the debtor is brought before the judge, he majr controvert any of 
the facts on which the warrant is founded, and then evidence is taken in 
regard to the truth of the charge. The debtor may controvert with or with- 
out oath. If without oath, the charge is regarded as true, unless the debtor 
disprove it. If on oath, then the creditor must make out his charge ; and 
that he may do by examining the debtor, any of his family, and others. 

'•Upon the testimony the jtidge is to decide whether the charge is true or 
not. If he decide it is, the next step is to issue a warrant to commit the 
debtor to close custody like a prisoner on criminal process, unless he do one 
of the following things : 1. Pay the debt. 2. Give security to pay it in 
sixty days. 3. Make an assignment of his property under the insolvent 
laws. 4. Give bond that within thirty days he will do so. 5. Give bond 
that he will not remove or assign his property until three months after judg- 
ment shall be obtained against him. 

" 3. The third object of the statute is the punishment of the debtor for his 
fraud, and this is by an indictment and conviction for a misdemeanor. 

"The act has thus a double character, as a civil remedy and a criminal 
proceeding, and the provisions to carry out these two principles run very 
much into each other. And neither the courts nor the profession seem ever 
distinctly to have understood it. 

" The point involved in the late proceedings against Prime, Ward & Co., 
was one on which it could hardly be supposed any doubt could be left, yet 
the Supreme Court have held one way and the Chancery the other : and 
that is, for whose benefit are the proceedings carried on, that of the prose- 
cuting creditor alone, of all the creditors, or of the prosecutor and others 
situated like him ? 

" The complaint against Prime, Ward & Co., was, that they had assets 
to the amount of 950,000, which they had refused on demand, to apply to the 
payment of a judgment of the complainant against them for $89,000. They 
refused on the ground that they desired to distribute their assets equally 
among all their creditors. 

'• The complainants allege that this was unjust towards them, because, by 
their proceedings, that is, by their judgment, and Prime, Ward & Co.'s re- 
fusal to apply, a preference had been obtained over other creditors, and the 
' statute authorized a commitment when the refusal was unjust 

** Judge Edmonds's decision was, that this preference had been obtained, 
and that therefore it was, in the language of tlie statute, * unjust' for Prime, 
Ward & Co. to refuse. And he held that, under the statute, the proceed- 
ings were for the benefit of the prosecuting creditor alone, up to the time of 
the assignment: after the assignment, for his benefit and that of creditors 
and others, who, like him, had brought suits or obtained judgment : and after 
a conviction for a misdemeanor they were for the benefit of all creditors. 

^ Application was made to him to suspend issuing his warrant of commit- 
ment until a review could be had, it being understood that the same ques- 
tion was pending before the Court of Appeals in another case. But this 
was denied, because the statute had not given any power to stay the pro- 
ceedings." 
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New Jersbt Law School. — Our readers will observe that we print on 
our cover the advertisement of the Law School of the College of New 
Jersey. This law institute we Relieve has been founded some vears, but 
until the last summer, the college did not own a suitable building, nor 
were the professorships fully established and filled ; these, together with 
the prejudice of the profession against this method of teaching law, prevent- 
ed the organization of this school at an earlier date. In June last, a new 
building was completed and dedicated, Chief Justice Green having de- 
Ihrered an oration dedi^tory, in the presence of a large assemblage of the 
citizens of the State, among whom, many, if not all of the leading members 
of the New Jersey Bench and Bar were found. Thus the school, in the 
very earliest stage of its active existence, was sustained by the judiciaiy 
and bar of the state. For our own views upon the subject of law schools 
generally, we refer our readers to the leading article in this number of our 
Journal. The system of teaching law in schools, just as the other learned 
professions are now, and have for ages been taught, must at this day be 
considered, both on the continent of Europe, and in this country, as fully 
and firmly established. 

For many years past, the bar of New England have enjoyed great ad- 
t^antages in their law schools, first in the Litchfield School, subsequently 
removed to New Haven, and established as a part of the system of instruc- 
tion in Yale College, and then in the Dane Law School at Cambridge, 
which during the ten years last past, under the distinguished auspices of 
Judge Story, and Professor Greenleaf, has given to the profession not less 
than (me thousand members, some of whom are to be found in almost every 
part of the North American continent 

It is a source of much satisfaction to see rising up in this section of the 
Union a school of law, with gentlemen of known ability as its conductors, 
under the fi)stering care of the venerable College of New Jersey; and we 
trust that our ^roung friends who are just coming to the bar will avail them* 
selves, at this institution, of fhe copious and exhaustless learning of Chief 
Justice Hornblower, of the practical and business knowledge of Professor 
Green, and of the lucid, elegant and exact legal criticism of Professor 
Field. 
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We understand that Messrs. Lea & Blanchard have received, and put to 
press, the " Lives of the Lord Chancellors and Keepers of the Great Seal of 
England,'* by Lord Campbell, being the third series, which includes the 
lives of Lord Loughborough, Lord Erskine, and Lord Eldon. No publi- 
cation is so rich in information, and that peculiar kind of anecdote so much 
relished by the bar, as these volumes. Nor will they be found without at- 
tractions to the general reader, while for the studenr of American history 
there are matters of the greatest importance — the celebrated scene of Dr. 
Franklin's appearance before the Privy Council, and the attack upon him 
by Mr. Wedderburne, afterwards Lord Loughborough, will be found full 
of interest The jokes, we may be allowed to say, too, are capiral — we al- 
most feel inclined to insert one or two of those pussed upon Eldon upon his 
return to the court, in 1807, for selecting •* All Fool's Day" for his instal- 
lation, and taking his seat, on that occasion, aft'r much delay for want of 
his own, in Sir Samuel Romilly's wig, — but we have not room for all, and 
to select b difficult Our readers will soon be able to enjoy the whole of 
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SOLICITATION OF PRACTICE. 

** Db tout ce que j'ai dit dans le chapitre pr6c6dent, je conclus qu*il est 
indigiie du caract^re de Pavocat de soUiciter une clientele ; il faut quelle 
vienne le trouver dans son cabinet*^ Mollot, Regie, 68. 

"A plus forte raison il est d6fendu k Tavocat de se procurer une clientele 
en pactisant avec un officier minist6riel, ou avec un agent d^affiiirea." 
Regie, 59, 

'* Qu*il repousse toute connivence avec les gardjens ou les courtiers de 
prisons, qui font metier de vendre la clientele des pr6venus moyennant un 
salaire, ou pour d*autres r6inun^rations plus d6gradantes." Regie, 60. 

The first years of the lawyer's life are proverbially pajnful. 
His early struggles and probation are subjects of deep interest. 
Mr. Warren's pages upon the choice of a legal profession 
are familiar to us all. He describes with truth, and perhaps, 
not too gloomily, the difficulties which obstruct the avenues 
of the law, and the cares and struggles which attend the as- 
pirant. 

But it is not from these treatises alone, that we have light 
upon this topic. It is one which comes home to the experience 
of us all. The impatient waiting ; — the chafing delay ; — the 
eagerness forever stayed and baffled ; — the torture of seeing 
others go by us in the race ; — the burning of an ambition that 
cannot work out its own ends; — the steadfast toil of self-ed- 
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ucation ; — the strife with broken determinations ; — the forced 
submission to chilling and relentless rules; — the present ne- 
cessity clamouring for hours sacred to the future; — these, 
some or all of them, have been felt by every one who has taken 
the oath through which he passes into the brotherhood of the 
bar. 

The experiences to which we refer, are peculiar to the pro- 
fessions. They are especially incident to those of the law and 
medicine, and perhaps to the former more than to the latter. 
They arise mainly from a rule which is common to both of 
these pursuits, and which is necessary to the purity of the so- 
cieties to which they give origin. That rule is the one which, 
as applicable to the law, stands at the head of this article, and 
which, without care for strictness of translation, we may thus 
propound ; " The lawyer shall not solicit practice ; it must seek 
him at his office." 

This simple sentence is the key to most of the trials and 
difficulties which beset his early years. Before the tide of em- 
ployment sets in ; before the duties of his profession become 
sufficient to furnish fuel for the fire within ; while keen appe- 
tite starves on anticipation, and the probationer is yearning 
for substantial aliment ; it is during this painful period that the 
manifold experiences which we have mentioned beset him, and 
the burden of steadfastness is almost intolerable. 

A mind not accustomed to deal profoundly with the subject, 
might ask with apparent reason, why such a rule should be en- 
forced upon the learned professions. In a country like this, 
where energy and activity are the qualities which meet with 
the surest reward ; where the principles of self-reliance and in- 
dependence are taught and impressed by such numerous ex- 
amples, it is hard for the perception to take hold of the foun- 
dations of a rule, which seems calculated, so certainly, to stem 
the tide of exertion, and to clip the wings of ambition. 

The analogies which seem to support the doubt are abun- 
dant. The merchant gets about him the machinery of trade, 
and his eagerness at once expends itself in action. He does 
not wait for the tide of traffic. He does not chafe in sanguine 
restlessness. He wakes his energies and strides into the mar- 
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ket. He is importunate. He draWs the buyer to bis door. He 
calls the activity of others to his aid. He advertises his wares 
iii inviting capitals. He cheapens them to prick the ear of 
economy. He struggles manfully in every arena of solicita- 
tion. Ingenuity is tasked to crowd his counter. And all this 
is sanctioned by custonis as old as merchandise. 

The same remarks apply to the mechanic. He may press 
patrons into his shop. He may point out the merits of his 
own workmanship. The columns of the newspaper are open 
and invite him. He is called thrifty and industrious, but none 
complain. It is the legitimate pursuit of an honest occupa- 
tion. 

Were the examples which we have suggested, applicable to 
the subject, one might well doubt the necessity of the principle 
in question. Fortunately they are not. It is the curse of the 
legal profession that it is so often treated by its own members 
as a trade, and that they shape their theories of personal con- 
duct, in the light of such an opinion. 

To prepare the mind for a proper view of the lawyer's 
position, we must call to our aid new analogies. 

The profession of the law, as well as medicine, deals with 
human diseases. The latter has to do with physical injSiwnities, 
the former with moral and social maladies. They both re- 
sult from the frailty of the race. 

They are not, however, on this account, the less necessary. 
The enlightened and sincere physician is a benefactor and a 
friend. His tie to the family that he attends, is far beyond 
that of mere pecuniary emolument. He does not suggest in- 
disposition. He waits to be sought. He laughs at groundless 
complaints. He is called to the bedside and wiles away the 
moments of a pleasant visit, until his patient forgets his pain. 
He tempts the iiivalid to the cheerful fireside. He lifts him to 
the pleasant sunshine. He bids him into the bracing air. He 
underrates his own science in comparison with nature and her 
calm restoratives. 

But let us imagine a different view of the profession. Let 
us suppose that the physician, like the merchant^ may increase, 
by solicitation, the circle of his industry. He asks without 
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scruple. He is bold and intrusive. He exallg his own skill 
and materials. The newspapers teem with his advertisements. 
With a purpose that no obstacle can divert, he presses his ad- 
vice upon every side. Every pain that casts a shadow over 
the face lev&ry ache that discovers itself in silence and droop- 
ing ; every nervousness that imagines danger j every fear that 
counts the pulse; every gloom that breeds debility; stays his 
atep^ and draws his eye. 

Need we ask what would be the result. The merest child 
may answer. 

But let us leave this analogy, and turn to one which leads 
more directly to the object which we have in view. 

Can the civil magistrate add to his gains by solicitation 1 
Can he suggest grievances that he may sit in judgment upon 
them 1 Can he foment suits to indulge a taste for administer- 
ing the law 1 Can he go out into the highway to make plain- 
tiffs and defendants 1 

Would it be an excuse for the magistrate ^ho pursued such 
a course, that the suits which he excited called for judicial 
action ; — that the parly whom he had awakened to a sense of 
his wrong was really injured 5 — that the plaintiffs and defend- 
ants that he had made so, had upright claims and lawful 
defences? *^ 

The magistrate redresses the wrongs that cry for relief. He 
administers justice only when it is demanded. Why should it 
be otherwise ? 

The world is rife with oppression and fraud. In every hour 
of the day, in every corner of society, vice and passion are at 
work. The results vary in an infinite degree. But how in- 
numerable are the cases in which the law is applicable to the 
position of the parties, and in how few is it really called in aid- 
There are countless seeds of litigation which are never 
quickened by suggestion. There is fuel for judicial fire which 
is never kindled. There are flaws which never meet the 
lawyer's test. Men go quietly to their graves in ignorance of 
rights, the assertion of which, would make the fortune of an 
attorney. It is but a small portion of humair jars, that finds its 
way into courts of justice. The rest are shut up within house- 
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hold walls, known only in domestic history ; or perhaps, flame 
up into a temporary notoriety, and then subsideinto forgetfulness, 
or are adjusted by the reason of prudent and forbearing men. 

To some of those concerned in these differences, the, law 
never presents itself as applicable to their cases. To others, 
legal redress occurs, but the idea is rejected, with full know- 
ledge of their rights and remedies. 

Let us turn now to that branch of human controversy that 
passes into the courts. 

It is carried slowly and doubtfully through the different 
apartments of the great judicial factory. It quickens and 
brightens the machinery of the law. It keeps up the perpetual 
succession of the bench and the bar. It occupies judge and 
jury. It feeds counsel and attorney. It pampers unwholesome 
curiosity. But in respect of social order and repose, what 
effect does it work T 

To answer this inquiry, we may follow the course of an 
ordinary suit. Let us take for our purpose a libel for divorce. 
Those marital jars, which are so often composed and quieted 
at home, under the pressure of reason within, and opinion with- 
out, have come, through the bitterness of the parties, or the 
sinister suggestion of the lawyer, to be esteemed irremediable. 

The libel is filed and the work begins. At every turn new 
gall is infused into the strife, new foes are made, knots of quar- 
rel are tightened, close relations are chafed or severed, old 
ties are disturbed. The litigation becomes a whirlpool into 
which are drawn all things that approach the vortex. 

But the end come? and the marriage is dissolved. The sharp 
axe of the law cuts relentlessly. The object for which the 
a w was invoked is gained, but a new history of bitterness 
begins, which widens and widens like the circles in a pool, and 
is calmed and healed at last, not by a new appeal to justice, 
but by those sure physicians, silence and time. 

The example which we have chosen, is perhaps, a strong 
one, but all others that are pertinent to our purpose, will be 
found to resemble it more or less. 

A hasty conclusion from tbfese remarks, might lead to the 
qnestion, why courts of justice should be supported. The 
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doubt which suggests such a query, however, is equally mis- 
taken and superficial with that which induces the belief, that 
their action may be stimulated by the solicitation of their own 
officers. 

There is a view of the judiciary, which is, perhaps, the true 
one. It is a part of the machinery of government, and may 
be judged of like the other members of that great body. 

The individual action of the executive is not the effect which 
is most healthful and efficient. Government has an influence 
which is far more potent and pervading, an influence incident 
to its existence, not to its action. 

We live in an atmosphere that we cannot see. It is not 
only essential to our comfort, but to life itself. We cannot 
leave it and exist. Its necessity, however, is not in its active 
and irregular operations. Ceaseless currents span the earth. 
Storms sweep over prostrate forests. The gale subsides over 
navies it has rent and stranded. These convulsions may be 
part of the profound economy which purifies the air, or ap- 
plies it to its uses. But our comfort and our life are not in 
them. It is a steadfast and unseen pressure, a never felt, bat 
never failing presence, that keeps us in being. 

Government is like the atmosphere. Its best effects are not 
active. We recognize its presence, though its strong arm 
never touches us. On every hand, men go happily about their 
duties, secure in the consciousness of its protecting arm. 

The judiciary is but a part of this government. The details 
of litigation are unsatisfactory, but they show that the sword 
is bright and sharp. They give life and presence to the law. 
And though men may not invoke its aid, yet the consciousness 
that it is ever ready to right wrongs, and to punish oppression, 
tends to quiet and forbearance ^nd social harmony. The in- 
fluence becomes habitual and instructive. 

It is of these courts that the lawyer i^ a sworn officer. He 
is in theory as well as in practice a minister at the altar of 
justice. His aid is sought and allowed in that capacity and in 
that capacity only. His tie to the tribunal whose oath he 
takes, cannot be evaded or overlooked. Its honour and 
character are in his hand. His power and his punishments 
are modified by this relation. 
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Let US look at his power. One who is not familiar 'with its 
extent could hardly realize it. Without any written authority, 
he acts for persons without number. He carries through the 
most critical and important negotiations. He issues process 
and his right is not questioned. His name is a warrant for 
the arrest of the most powerful citizen. Untold sums pass 
through his hands. He moulds the record. AH this he does 
in the name of the court in which he practices. 

Let us look at his punishments. They are shaped and en- 
forced by the theory we have mentioned. They meet him as 
an officer of the court in which he practices. At every turn 
jealous eyes are upon him. If he does wrong the remedy is 
speedy. He is within reach of the promptest weapons of 
justice. Where a citizen might escape, his retribution will be 
prompt and efficient * 

It is in view of this position of the lawyer, that we must 
pursue the subject. 

With such power in his hand, let us for a moment suppose 
a different state of things. The prisons, the courts, the mar- 
ket house, the exchange, are all swarming with busy attorneys. 
Rivalry is indefatigable. To the importunate creditor one is 
ever ready to suggest a suit. To the embarrassed debtor it is 
hinted that resistance gives time. If an assault is committed, 
a lawyer at once shapes the revenge. If a slander is uttered, 
the vision of vindictive damages is presented immediately to 
the willing eye. The sailor falls a victim to the legal harpy. In 
every lane and thoroughfare of life the work goes on. Every 
officer has his intrigue with a man of the law. 

Can any one imagine a fouler or more corrupt bar than 
would grow up under such auspices. Can any body dream of 
more filthy and disastrous litigation. The only relief in such 
a prospect would be the assurance that the system would soon 
burn itself out. 

We need not elaborate the reasons which may be urged in 
favour of the rule against solicitation of practice. They are 
clear and abundant. We proceed to another part of our sub- 
ject ; and it is sufficient for the discussion of that to know, that 
such a rule is established, and that it is recognized by the law 
and encouraged by professional convention. 
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Like Other rules which have a conservative tendency, the 
one in question, is often disregarded. The lust of gain, the 
excitement of unhealthy progress, the fever of ambition, are 
too strong for the calm forces of prudence and deliberation. 
The rule is broken, and in its breaches are hidden the greatest 
snares and dangers of the profession. 

Some of these are notoriously disreputable, and even crimi- 
nal. One of the most usual and dangerous, is directly con- 
demned by the sentences which we have presented at the head 
of these remarks. 

" For a still stronger reason, the lawyer is forbidden to pro- 
cure a client by bargaining with a ministerial officer, or with 
an agent." (Un agent d'affaires.) 

«* Let him refuse all connivance with the keepers and atten- 
dants of prisons, who make a trade of selling the clientage of 
the prisoners for wages, or some more degrading remunera- 
tion." 

This form of the offence is not peculiar to the French 
bar. 'It is an evil the extent of which, few imagine. At 
distant intervals the veil is removed from some flagrant ex- 
ample, by the remorseless purging of cross examination, and 
the witness box ; but the secret ramifications of the intrigue, 
are generally secure from discovery. Our courts daily reap 
its bitter fruits. The law daily suffers from its industrious 
effects. Justice is daily put to shame by her own officers. 

A case has lately occurred in one of our own courts, in 
which a prison inspector, whose office it was to visit the prison, 
to see that the duties of its officers and attendants were per- 
formed, and to " prevent all oppression, peculation, or other 
abuse or mismanagement," was publicly charged with making 
use of this position, to become the counsel of one of the 
prisoners, and then of defrauding his own client. 

We know nothing of the justice of the charge in this par- 
ticular instance. It may have been made upon base grounds, 
and for a sinister purpose. Many a stainless character has 
been defiled by false witnesses. We must not and will not 
anticipate the action of the law. But whether the accusation 
be true or false, it tends to show the danger of using the 



•1 



^LXOITATION OF PRACTICE * 81 SI 

officers, or the offices of prisons, as a means of procuring 
clients. 

The system of keeping in pay bailiffs and policemen, is not 
only disrepntable in itself, but is pregnant with the foulest 
abuses. At one end of the intrigue, is the relation which 
sometimes exists between the criminal and the officer who 
arrests him, a relation often of great villany. At the other, is 
that between the officer and the attorney, in whose office his 
net is emptied. To any mind, this view is fruitful of danger 
and crime, but to the eye that is familiar with all the machinery 
of a city police, the position of a lawyer who' becomes a part- 
ner with one of its officers, appears but a doubtful foothold 
upon the edge of a dark and bottomless abyss. 
. We need not, however, stay to deal with so glaring and 
manifest a breach of the rule in question. It is one which 
knows its own filth and paltriness, and therefore hides and 
crawls. 

There is another form of the offence of solicitation, which 
is equally common, and little less injurious. Those who are 
guilty of it instead of using the officer of the law in furtherance 
of their purposes, avail themselves of its records. 

Thejecords of our courts, and the quasi records of the in- 
ferior magistracy, are subject to the inspection of every citizen. 
It is his right to examine them. There are those in the pro- 
fession, as well as out of it, who live upon the knowledge that 
these writings impart. They are minute histories of litigation. 
If a baffled plaintiff stops to breathe, the pause is told there. 
If a suit has gone to sleep from the very weariness of the par- 
ties, there it appears. If a judgment has been recovered, but re- 
mains uncollected on account of the insolvency of the defendant, 
its history is told among these papers. If a lien or encumbrance, 
upon the security of which, some trusting widow relies, isaffected 
or destroyed by a legal flaw, it appears upon these shelves. 

Upo^ these records, acute glances are daily bent Adroit 
and itching hands daily handle them. If litigation sleeps, the 
discoverer urges it on. If a judgment strikes his eye, which 
some trick or trap may collect, he offers ''his services for a 
share of the proceeds, or buys it for a song, with a lie in his 
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mouth. If a lien or encumbrance which apparently binds 
property is found to be lost by some lurking vice in the pro- 
ceedings, the jugglery of a sherifPs sale gives him the benefit 
of bis unwholesome knowledge. There is many a man who is 
waked up by some attorney or his unprofessional jackall, to 
the assertion of a stale and forgotten claim. There is many a 
man who owes his ruin to counsel, who in another's name 
have devised and matured the whole scheme of destruction. , 

In beginning the profession, many openly solicit practice. 
They beg it, almost, from house to house. They offer induce- 
ments and considerations. They distribute cards and circu- 
lars. They advertise with references. These are milder 
forms of the evil, but are strongly condemned by the better 
principles of the fraternity. 

There are others who profess to despise these improprieties, 
who do no better. They scorn open request, but they solicit 
by insinuation. They invite disclosures of strife and litigation by 
well directed and adroit suggestions. They do notoffer their ser- 
vices, but as if in conversation, they state the wrong, the remedy, 
the defects of the course thus far pursued, their own success in 
like cases. If counsel are already employed, they do not ask to 
be substituted, but they alarm by hints of mistaken advice, and 
doubtful proceedings. Their ingenuities are too numerous to be 
described. They make one suit minister to twenty business con- 
nections. They call meetings of creditors at their own ofBces. 
They make their representation of one of a class the entering 
wedge to a representation of the rest 

We might extend this subject almost indefinitely, but we 
have not space to develope it more fully. We cannot conclude 
our remarks, however, without an appeal to our bretheren of 
the bar in behalf of the profession whose dignity and honour 
they are bound to maintain. 

How many among us neglect those deHcate rules of pro- 
priety, the observance of which, would make ourjabours so 
pleasant. How few wail for the results of honourable patience, 
without yielding to the temptations of personal and temporary 
advancement. How few submit deliberately to the principles 
which their best reason acknowledges, and set their faces 
with firmness against the inroads of vice and disorder. 
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PARKER V. THE COMMONWEALTH OF PENNSYLVANIA. 

Supreme Court Dissenting Opinion,* 

Coulter, Justice. The plaintiff in error contends that the Act of 
Assembly of th6 7th April, 1846, authorizing the citizens of the 
several Boroughs, Townships, and Wards, in the several counties 
enumerated in the act, to decide by ballot whether the sale of spiritu- 
ous liquors was desired among them or not, is unconstitutional, and 
that, therefore, as the conviction in this case is founded on that act, it 
is wrong, and ought to be reversed. The argument of the counsel 
for the plaintiff in error, proceeds on the ground that the law refers 
back to the people the power of legislation vested in them, which it 
cannot do. 2d. Because such laws have a tendency to convert the 
government into a pure democracy, by submitting too much authority 
to the people, and because the law is not universal and equal over the 
Commonwealth, These objections will be considered in their order. 
i must say first, however, that the distribution of power among the 
co-ordinate branches of the government, is admirable ; and that the 
just equilibrium of all ought to be preserved, and that it is the especial 
duty of this Court to observe, with sedulous care, the just limits of its 
own authority, as well as to guard the land marks which define the 
boundaries of the other departments. The duty of providing for the 
general welfare, and of regulating the public policy of the State so as 
to promote the public good, is confided to the legislature. Their 
powers in this respect, except as limited by the bill of rights, are full, 
ample and sovereign, being totally dissimilar to those of the Congress 
of the United States, whose powers are enumerated. But to our legis- 
lature is confided all legislative authority, except so far as it is limited 
by the bill of rights, which is the only exception. The first inquiry, 
therefore, is, does this law violate any section of the bill of our rights, 
which the Constitution declares shall be excepted out of the general 
grant of legislative powers. That has not been pretended in the ar- 
gument, nor could it be with any show of reason. In every civilized 
country of the world, granting licenses to sell spirituous liquors, has 
been considered under the dominion of the law-making power, and 

* We publish above the dissenting opinion of Judges Coulter and Burnsides, 
in the case of Parker v. The Commonwealth, recently decided at Pittsburg. The 
opinion of the majority of the Court, will be found in the forthcoming volume of 
Mr. Barr's reports ; but as under the Act of Assembly, appointing a lepoiter, dis* 
senting opinions are excluded, whenever such opinions, on questions of interest 
can be obtained, they are published in this Journal. An abstract of the majority 
opinion of our Supreme Court, will be found in the December Number of the 
Journal ; and in the February Number, an abstract of the view taken of a law of a 
similar character, by the Supreme Court of Delaware, entirely in accordance with 
that of the Supreme Court of Pennsylvania. 
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only to be allowed and permitted when it promoted the public good. 
It has been peculiarly so in the United States, from their beginning. 
This law, therefore, violates no private vested right, no man having a 
vested right to receive a license to sell spirituous liquors, if deemed 
by the law-making power contrary to the general good. He might 
as well pretend that he had a right to sell obscene pictures, to cor- 
rupt the morals, or vend lottery tickets, when the law declared it 
against the public good. This law then, does not violate private 
right. It solely regards public policy, the course of which is com- 
mitted to the general assembly, and in such case the violation of the 
constitution ought to be clear, and beyond doubt, to justify this Court 
to declare it void. But it is alleged, that the legislature transferred 
their power to the people, and that the law derives its power from the 
vote of the different wards, which may produce a different result ia 
different and contiguous districts. The point of the objection, so far 
as it regards the constitution, relates to the mode and manner of en- 
acting or establishing the law, but that is entirely within the discretion 
of the legislature. If an individual grants a power of attorney to 
another, to transact all his worldly business, that surely does not pre- 
Tent the agent from asking advice from his principal ; and nothing 
would prevent the agent from making a contract to take effect, if it 
should be approved by the principal. Let any man lay his finger 
upon any section or clause in the constitution, which prevents the 
legislature from consulting the will of their constituents, or from 
making a law to take effect, if the will of their principal shall approve 
it. The objection is, that the legislature have all the law making 
power granted to them, but does not that very circumstance allow 
and permit them to introduce a contingency into the law, upon the 
happening of which, it shall take effect. The contingency is the 
creation of the law and part of it, and when it happens, the law be- 
comes absolute. If A, grant a lot in the city of Allegheny to that 
city, if the citizens, by a majority of votes at their next election, agree 
to accept it, it would not be the vote which made the deed, or created 
the estate, but it would be the deed of the grantor. — The acceptance 
of the citizens by vote, was only the evidence of the contingency, 
upon the happening of which the deed was to be absolute. And so 
with regard to a law passed by the legislature, submitting its accep- 
tance to the vote of the people in each ward or township. It is not 
the vole which makes the law, — that is only evidence of the happen^ 
ing of the contingency, upon which the law is to go into operation or 
not. This conditional legislation is fully within the competency of 
the legislature, — surrenders no power possessed by them, and is a 
fair exercise of their discretion. Its operation carries along with it 
the willing minds of the people, which is always a matter of great 
moment in a free government, with regard to laws which propose a 
considerable change in the customs of the people, and which pre- 
pares them more effectually to accomplish a great reform. But the 
opponents of the law would make it unconstitutional, because the 
legislature did not come down on the people without warning, in a 
peremptory, unconditional, absolute, iron fisted law. That is the kind 
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of laws which they allege are constitutiooal.— ^uch as come down 
upon the sovereign people, as a mandate from a master to a servant, 
who has no voice, no right to be heard or consulted. If the legisla* 
ture can pass a law to take effect. upon a contingency, (which I will 
show from the highest authority,) why may that contingency not 
rest on the ballot box ? Is there anything in its operation which is 
alien, or foreign to a representative republic ? In the case in hand, it 
is but the evidence, whether the sale of spirituous liquors, by license 
from the government, is desired or not, or will or not promote the 
public good in the ward. A wise and parental government ought not 
to force this traffic in defiance of the public will, and that public will 
is more surely ascertained at the ballot box than in any other mode. 
The propriety or expediency of the law does not fall within the com* 
potency of this court to decide. That is not the question. But may 
not her legislature constitutionally enact it ? Whenever it is disapproved 
by the people, her legislature may alter, modify, or repeal it. I will 
show, by and by, how far the people have been authorized in town 
meeting to make laws for their government in sister States. But from, 
the earliest dawn of our constitutional, or even our colonial legislation, 
the will and desires of the people have been consulted, as to the 
operation of law, either before it was enacted or afterwards, by means 
of intermediate agents. The establishment of roads and highways is 
not a judicial act, it does not fall within the range of judioial duties, 
but is essentially a high legislative act of the most important charac- 
ter, and sometimes the legislature exercise it directly as to County or 
State roads, but they, in a sound exercise of their discretion, have ves- 
ted, or if the phrase is preferred, delegated to the courts^ through th^ 
agency of viewers and reviewers, power, to ascertain the wants and 
wishes of the people on the subject, and by law it is declared, that 
upon condition that the viewers and the court agree upon a particular 
road, it shall thenceforth be deemed and taken as a public road or 
highway. In this case, it is not the court or the viewers who make 
the law or the road ; they only afford the evidence upon which the 
law operates, and ordains the road. So in relation to taverns or inns 
licensed to retail spirituous liquors. The old law requires the cer- 
tificate of twelve respectable persons of the ward or township, to cer- 
tify that a tavern or inn is necessary in the neighbourhood, and this 
certifiqate of the citizens must be approved by the court, and the con- 
currence of both is the condition on which the law shall operate* 
What else is this law under consideration, than a certificate of a ma- 
jority of the citizens of the townships or ward that an inn or tavemt 
or other establishment for vending spirituous liquors, is not necessary 
in the ward or township, and that is the condition upon which the law 
is to be enforced or not. 

But it is a certificate given at the ballot box, and that gives it weight 
and respectability in my judgment far above a certificate annexed to 
petitions. One is procured upon solicitation and given to oblige a 
neighbour. In the other case of the ballot box, the matter is discussed, 
thought and reflected on, and the opinion expressed calmly as the 
voter chooses. And upon a certificate of the majority of the voters 
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of the ward or township thus given, that houses for selling spirituous 
liquors are not wanted or necessary in the ward or township, the law 
declares that no license shall be granted. It has been said in the ar- 
gument, that we would have a number of domestic parliaments, al- 
luding to the vote of wards and boroughs and townships. But, thank 
the Almighty, we have no parliaments in this country, either domestic 
or foreign, but we have the vote at the ballot box in districts suitable 
to the people where they elect the President of this country, the 
Governor of the State, Members of Congress, and of Assembly, and 
all officers, down to fence appraisers. And this ihey do caLmly in 
the manner prescribed by law, under the control and regulation of the 
law, and in the presence of the law, by its officers and ministers. 
And yet, this people cannot be entrusted to express by the ballot box, 
in the estimation of the learned counsel, whether they wish to have 
houses licensed among them to sell spirituous liquors. The ballot 
box is not a parliament, domestic or otherwise, but by and by, it 
will be the master of parliaments. It is as yet peculiar to our free 
institutions, — was devised and put in practice here, has answered ad- 
mirably all the purposes of its adoption, and, slighted or not, it is the 
real sovereign power, — a power which is destined to make a mighty 
movement in the world, and it is not worth while to cavil at this 
small it^m entrusted to it by the legislature, which is no more of legis- 
lation in my opinion, than electing an Overseer of the Poor is legisla- 
tion. The law has authorized the people to vote on a particular sub^ 
ject, and in casting their vote, they merely discharge a privilege 
granted to them by law. The real power of the ballot box resides in 
the faculty of electing all officers made elective by the constitution, 
and by that means it can at least accomplish its purpose. To say 
that the law in question delegates the constitutional power to pass 
laws to any body, or to the people, is begging the question, and as- 
suming a conclusion. 

I will now enumerate some instances approaching more nearly to a 
transfer of legislative powers which have been approved by the highest 
judicial sanction. Thus the constitution of the United States vests in 
Congress the power ^to make all needful rules and regulations respect- 
ing the territories of the United States, and in pursuance of this power 
they have uniformly authorized the Governor and Executive Council 
of the territories, since the ordinance establishing the first in 1787, to 
collect such laws of the adjoining Stales as were suitable to their con- 
dition, and embody them as the laws of the territory, which collection 
was to be in force, and taken as laws, until one or all of them should 
be disapproved by Congress. Thus the very function of legislation 
was conferred. But it wa^ the Act of Congress which gave force and 
vitality to that function. By the 11th section of the Act of Congress 
of May 1st, 1810, the President of the United States was authorized 
in case either France or Great Britain should so revoke or modify 
their edicts as that they ceased to violate the neutral commerce of the 
United States, in his judgment and discretion to declare the same by 
proclamation, after which proclamation, the trade suspended by that 
act, and the act laying an embargo, mi^ht be revived. In the case 
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of the cargo of Brig Aurora, 7 Cranch, 982, the coiulitutionality of 
this law was questioned. Mr. IngersoU contended, that "Congress 
could not transfer the legislative power to the President, that to make 
the revival of a law depend upon the President's proclamation, was to 
give to that proclamation the force of law* But Mr. Law, a most dis- 
tinguished jurist, replied that Congress only prescribed the evidence 
which should be admitted of a fact on which the law should go into 
operation or not, and the Court sustained the constitutionality of the 
law. The leaTned and experienced Judge Johnston who delivered 
the opinion of the Court, said, " we see no sufficient reason why the 
legislature should not exercise discretion, either expressly or coa« 
ditionally as their judgment should direct. There the contingency 
was the will of the President, here it is the will of the people. This 
case is strongly in point. The legislature, in the act in question ex* 
ercise their discretion conditionally, and prescribe the evidence of the 
fact on which the law shall go into operation or not. Whether that 
evidence was the consent of twelve respectable citizens of the ward or 
township and the approbation of the court, or the approbation of a 
majority of the people of the ward or township, would seem to be 
purely and absolutely within the legislative discretion. 

I have mentioned these cases occurring in the legislation of Con- 
gress, which have not only received the sanction of the hij^est ju- 
dicial authority, but have been approved also by the signatures of our 
wisest Presidents and the consent of public opinion. In the history of 
our own legislation pregnant instances of the same kind have oc- 
curred. 

Section 7th of the Sixth Article of the new constitution provides that 
the justices of the peace and aldermen of the several wards, boroughs 
and townships shall be elected, in such number as shall be directed by 
law, and the act of 3lst June, 1832 directs that two shall be the num- 
ber in each ward, borough*, or township, but the qualified voters of 
any ward, borough, or township, may upon notice given by fiAy of 
their number, decide at any election for constables, to increase the 
number by a majority of votes, expressing in the vote, *' increase one," 
or ** two," or " no increase." And if a majority of votes is for in- 
crease, in such case, at the next election for constable in said town- 
ship, an election shall be held for the increased number. And com- 
missions shall be issued to the one or more who shall be elected. The 
constitution provides that this number shall be fixed by law, but the 
law submits the choice of number, to the people, and provides that 
according to their decision commissions shall be issued. This law 
falls also under the interdict of the principle to be established, and 
must be overturned. 

In a number of the counties of the commonwealth, poor houses 
have been established, upon a vole of the people of the respective 
counties. The legislature first enacted the law, establishing a system, 
and then provided, that if a majority of the people decided at the next 
election to accept the law, it should upon that event become obligatory. 
On the faith of these laws, property has been purchased, large and 
expensive buildings erected, officers annually elected by the people. 
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taxes levied, tnd all with the assent of public opinion. Yet ail these 
establishments will topple down, under the withering efiectof the prin- 
ciple now to be established, that it is not within the constitutional dis* 
cretion of the legislature to make a law take efiect upon the contine[en- 
cy of its being accepted by a majority of the people at the ballot box. 
But above this, nnd of paramount importance is the School law. That 
law so strongly imbedded in the affections of the people, is founded on 
the principal now asserted to be unconstitutional. And as it has been 
repeatedly recognized by ail our courts, we ought to hesitate, before 
pronouncing another law so nearly tike it, in its establishment, un- 
constitutional. Some possible shade of difference may be imagined 
by ingenuity. But the great principle is in both, a submission to the 
people to ascertain their wishes. And if one should be held constitu- 
tional, and the other not, it would be the result of absolute will and 
not of^ reason or judgment. Beside the general grant of all legislative 
power, there is a special injunction in the constitution, that the " legis- 
lature 9hall as soon as conveniently may be, provide by law for the 
establishment of schools throughout the State." They provided by law 
for that purpose, but submitted the law to the acceptance or rejection 
of the diflerent school districts — which law may be rejected by any 
district after it has accepted it, every triennial year. But if this act 
of Assembly has been made by the districts accepting or rejecting it, 
then the constitutional injunction has never been complied with, and 
the law, being the work of the several districts is of no constitutional 
obligation. Beside as in the law under consideration, the l^slature 
did not provide for the establishment of schools throughout the State, 
the city and incorporated districts of the county of Philadelphia, being 
excepted, composing perhaps, one tenth of the population of the State. 
They had been previously furnished with a system according to their 
wishes. And this law provides how taxes shall be collected in the 
non-accepting districts, by the commissioners of the county for the 
schooling of the poor in those districts ; thus showing that different 
laws and rules may obtain, even in adjoining districts. As I have 
shown the license law cannot be distinguished from the School law, 
by one being for the whole State, and the other not. They are both 
local, nor can it be distinguished because the School law is a matter 
of general policy and the other not. To keep Inns or sell liquors has 
always been under the dominion of the law in England, in every 
civilized country of Europe, and in all the American States. Every 
where, it is considered, as belonging to the public polity of the govern- 
ment, and only to be allowed or disused as the general good and con- 
venience required. The result of these elections proved how safely 
any measure tending to the public benefit, the promotion of public 
morals, and the diffusion of knbiiv ledge among them, may be submitted 
to the people. This law, thus by its own provisions to take effect, 
on the contingency of its being accepted by a majority of the votes, in 
the particular district, has been universally approved by the public 
sentiment and intelligence. Its constitutionality was never doubted 
so far as I know. I think I may say that almost every court of com- 
mon pleas in the State has adjudicated upon it. It has been before 
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the supreme court in many cases, a ifew of which I will mention ': 
Mershon v. Baldridge, 7 W., 606 ; Garhart v, Dickson, 1 Barr, 224 ; 
Kigsly* t?. The School, 2 Barr, 28 ; Wilson v. Lewistown, 1 W. <fe S. 
429. In which cases, the validity of elections, the collection of taxes 
and important matters under the law, were settled by this court. It 
may be said, that its constitutionality was never directly put as a point 
to the court. But why? Because nobody, either lawyer or. judge, 
doubted its constitutionality. This of itself, in my opinion, ought to 
prevent this Court from declaring a similar law unconstitutional, in- 
asmuch as it must of necessity raise a reasonable doubt at least in the 
mind of any man. And when theire is doubt, this Court ought not 
to declare a law unconstitutional ; respect for the legislature, in such 
Case, in my opinion, requires the Court to forbear. 

Thousand's of school houses have been erected, millions of the pub- 
lic treasure expended, and heavy taxes collected under the school law^ 
But the principle contended for by the learned counsel for the plain- 
tiffin error will crumble the whole system into dust and ashes, and 
prove its ruin, A plentiful crop of suits will arise to fill our courts^ 
with regard to school property, school taxes and school houses. In 
the law under" consideration, its obligatory force depends upon the 
contingency of the people by their votes at the ballot box, declaring 
to accept it, and so precisely of the school law. Allied by afHnity in 
fheir tendency to elevate and exalt the character of the people^ one 
fate must attend them both. I admire ingenious theories, but I can- 
not permit them to overturn public opinion, as settled and sanctioned 
in the long lapse of years by our habits, our laws, and our judicial 
tribunals. Wisdom is often found among the mass of the people and in 
the general current of thought and opinion, where it cannot be found 
in the speculations and theories of the scholiast. It may be said, 
However, that the legislature can pass a supplementary law, confirm- 
ing and making sound these impotent and spurious laws. But who 
knows that they will do it. That which is null and void in the be- 
ginning cannot be made valid, this is a principle well established, - 
The legislature may pass a new law on the subject. A majority 
however, may believe that the old laws are constitutional, and that it 
would be yielding and abandoning their own powers under the conw 
stitution, which they are bound to support and preserve, if they made 
the admissions of their unconstitutionality by enacting new ones. 

These, however, which I have enumerated, are not the worst eifectsr 
which are to follow the establishment of the principte contended for: 
The profound and philosophical author of the Spirit of Laws, asserts 
the propriety of .adopting intermediate agencies, because the legisla- 
ture could not probably know all the wishes and w^ants of the people 
accurately, and he instances the case of the grant of power to cities^ 
and boroughs, to regulate their internal aflfairs. But on the principal 
contended for, the laws or ordinances of cities and boroughs, would 
be of no effect, because they were not established by direct enactment. 
The mistake, however, is in not perceiving that they derive their force 
from the direct enactmetit of the law-making powers, and without that 
would be nothing. They are the mere agencies to ascertain the 
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necessary wants and wishes of the people of the city or municipality. 
But if the principle contended for by plaintiff is sustained, the power 
of municipalities and boroughs must fail. The power, however, has 
been frequently sustained by this court, not only criminally, but 
civilly, Mayer & Ck). v. Hill, 3 Yates, 475 ; Mayer & Co. v. MasoUi 
4 Dallas, 266; Carlisle r. Baker, 1 Yeates, 471. 

But the principle about to be established will, I fear, open a still 
higher source of annoyance and disturbance to the settled law and 
authorities of the State. The constitution under which we sit here 
and decide causes, derived its origin from a law, such as the one 
under consideration. In the old constitution of 1790, there was no 
provision for its amendment, but there is in the present constitution. 
The General Assembly under plenary and sovereign power of legis- 
lation rested in them by the old constitution which was precisely the 
same as that vested in the legislature, by the present constitution, en- 
acted a law submitting the question of calling a convention to a vote 
of the people. It may be said, however, that the people have a right 
to make their constitution. Undoubtedly they have^ and so have they 
a right to make their laws in the same sense. A majority of the 
people may alter and abolish their constitution and their laws, but 
they must do it according to the constitution, or it will be revolution. 
Now the old constitution, gave to the legislature no power whatever 
on the subject, except what was contained in the cluuse> '* the legisla- 
tive power of this commonwealth shall be vested in a General As- 
sembly," 

Under this power, the law submitting the vote to the people was 
enacted. A majority of the whole people did not vote for a conven- 
tion^ but a majority of the votes cast were in its favour. Accordingly 
a law was enacted, the convention assembled, and the result of their 
labours, the present constitution, was submitted to (be people. A 
majority of the people did not vote to adopt it, bat a majority of the 
votes cast did. The present, constitution, therefore, does not derive 
its origin from a majority of the citizens^ but from a law such as the 
one under consideration, which provided, that a convention should be 
called upon condition that a majority of the citizens should, at the 
general election, manifest by a majority of votes cast, (for all had tite 
opportunity of voting,) that they desired it. The new constitution, 
therefore, hangs upon the law, submitting the question to the people to 
be decided at the ballot box, and the condition that a majority of the 
votes cast was in its favour. It was vehemently contended at the time, 
that the legislature had no aiithority to pass such a law, and that it 
was utterly unconstitutional.— If, then, they had authority to make a 
law for calling a convention, dependent upon the contingency that a 
majority voting desired it, why can they not niake a law proposing an 
important change among the people, dependent for its taking effect, 
upon the happening of the same contingency — that is, a majority of 
voters being in its (avour. If they cannot do it in the latter case, a 
rule will be established which I do not see at present how the Court 
could get round, if any person should bring before them the validity 
of any of the alterations made in the new constitution. I would not, 



fSDTKimz ecnntT or' pbxkvilvaxia. S28 

without a conviction as clear as the unshadowed light of the noon day 
sun, cast a doubt on the subject by any judicial decision, 

I will next consider the argument against the law, on the ground 
that such laws will convert the government into a pure democracy, 
and is, therefore, unconstitutional. This is closely allied to the argu- 
ment I have considered, but has, in my mind, even less force than its 
twin brother. Montesquieu in his Spirit of Laws, says, (and I quote 
tiini because he was no friend to democracy,) that in a country of 
liberty, the legislative powers should reside in the whole body of the 
people, but as in large states that is impossible, it is fit that the 
people should transact by their representatives. The same principle 
is embodied in our bill of rights, in which it is declared that ^< alt 
power is inherent in the people, and that they have a right in a peace- 
able manner to apply to those invested with the power of government 
for a redress of grievances, or for other, proper purposes. This fun- 
damental rule establishes thtit the voice of the people ought to be 
heard, and when it comes from a majority that it ought to be obeyed, 
flat the legislature may have doubts about the wishes or wants of the 
people, and although in most cases they may be able to judge from 
their own experience, or the petitions and meetings of the people, 
yet on important questions, when a great change is proposed, they 
may desire to know the public sentiment accurately before imposing 
a law which they think wise and prudent upon them, and therefore, 
they provide that it shall go into effect upon the contingency of the 
-minds of the people being favourable to it as expressed at the ballot 
box. This is in aid of the bill of rights and in pursuance of its letter 
and spirit. It parts with no prerogative or function of the legislature, 
confers no new or extraneous power on the people. Why then, 
should it not be within the competency of legislative discretion ? 

I have an habitual regard for the distributioh of power in the con- 
stitution, but perceive no infringment of that distribution in this law, 
1 would preserve to every branch or department its just influence, 
and the last that I would desire to see struck, would be the just rights 
of the people. I will not deny but that the legislature might possibly 
abuse the legislative^discretion in this respect, as they might in any 
other department of legislation, but I will not impute to them such 
abuse for the purpose of founding upon that assumption, an argument 
against the fair, honest and beneficial exercise of their powers. The 
price which we pay for our great political blessings is, that the power 
we entrust to our agents may be abused. But I wait till such abuse 
occurs, before I denounce it. In a pure democracy, the people de- 
liberate in mass in a tumultuous assemblage. — ^They propose, discuss, 
and enact the laws. That is impossible in our commonwealth. 

The legislature do not surrender their power by the law under con- 
sideration ; they may repeal it, modify it, or continue it as they see 
fit. The vote of the people at the ballet box, signifying their wish in 
relation to the law, in the mode devised and afforded to them by the 
law itself, has no colour of a pure democracy, or a subversion of our 
representative republican government. The law derives all its force 
from the legiriature and the signature of the governor, and parts with 
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nothiog that belongs to these departments. All laws derive their force 
in a republic, from the powers of the people, and their stability from 
enlightened public opinion. It is therefore wise and proper, that they 
should conform to, and be approved by public sentiment. 

And when a considerable change is proposed in long established 
customs, it is wise and prudent legislation to consult public opinion. 
Such was the case in regard to the School law, and such is the case 
in the law under consideration. The one is designed to elevate, en- 
lighten and corroborate the public mind, the other designed to purify, 
enlarge, and adorn the public morals ; so as to make the people of 
the commonwealth worthy recipients and sure guardians of the great 
principles of religious, moral, and political truth committed to our 
care.^-But these monuments to truth, liberty, morals and public in- 
struction, which the legislature, with the assent of the people, have 
erected, this Court is invoked to destroy. But, perhaps, if this Court 
undertake to judge of the mode and manner in which 'the legislature 
shall exercise its discretion in relation to the public policy of the 
country, and not the result of that discretion upon the rights of in- 
dividuals, a stronger appearance of destroying the equilibrium of the 
departments of government, may be presented than is a^orded by the 
law in question. It may be alleged that the court will*ultimately be- 
come an oligarchy, which invades and takes away legislative dis- 
cretion, and thus destroys the democratic feature of the republican 
form. 

Another argument is, that the law is unequal and operates in spots. 
But such has been the manner of our legislation from the beginning. 
The stray law was made to operate in some counties first, as was 
also the law respecting swine nmning at large. — Poor houses are 
established in some counties and not in others. The Mechanics' Lien 
Law is local, being confined tp certain counties. The laws concern- 
ing game are local, embracing certain counties only, and so are the 
laws respecting fishing. The laws conferring equity powers on the 
courts of common pleas are local and operate in spots. The School 
law is local', the city and county of Philadelphia being excluded, they 
having been previously furnished with a system adapted to their wishes. 
Thus the legislature provides for the wants and wishes of the people 
of every district as far and as well as they can. And why should 
they not do so? The habits, manners, wants and wishes of the 
people of a large community are different in difierent sections. And 
a wise lawgiver always adopts the law, as far as may be, to the wishes 
and wants of the people. No rigour of laws can force into entire 
uniformity the habits or wants of the people of different sections, any 
more than they can force them to speak the same language or worship 
at the same altar. In our system of government, all minor differen- 
ces produce the general harmony, because there is one superintending 
power which regulates the whole, according to the wants of the parts. 

The argument that there may be inequality in the amount of 
revenue derived from the license to sell liquors, as the law may be 
adopted in one county and not in the adjoining one, is met by the 
operation of the old law. Under its operation, the same thing may 
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aad has occuried. In one town8hip,«tkere may be one or no taverns, 
and in the next contiguous one, there may be a dozen. There cannot 
be uniformity, for it depeads, under the old system, upon the wants 
and wishes of the people of the several townships or wards. If one 
is taxed more than another, it is by its own voluntary act. 

One remarkable local law is the statute of 31st May, 1841, which 
provides, that in all cases when houses or other real or personal 
property is destroyed in Philadelphia county, by any mob or riot, the 
owners of the property may sue the county, and by a summary pror 
ceeding, recover the value thereof. This act has received the judicial 
sanction of this Court. A great deal of our legislation respecting 
loads and bridges is local, and many statutes enacted for particular 
countios, making different officers, presenting different numbers of 
yiewers, diSerent modes of assessiug damages, different modes of 
.pa^ying for repairing bridges, 6z;c. I refer to a few, Act of 6th April, 
1843 ; Act of 13th April, 1843 ; Act of 11th March, 1844 ; Act of 
24th February, 1845, and the Act of 7th April, 1845, concerning 
Montgomery and Monroe counties. There is a particular law on the 
subject for Cole Brooke, Date township, in Berks county. But the 
learned individual need not suppose that these things are innovations. 
They have their foundation in common sense and nature, and hence 
are common, now and heretofore. Local laws, for particular dis- 
trict's, pievail to great extent in England, as those versed in her in* 
ternal history well know. Lord Coke gives as one of the foundations 
of judgment in England, the customs of different places, as '' a hamlet, 
town, burgh, city, manor honours, hundred or county. Co. Litt. 110 
b* Dort & Student, Dial 1, cap. 10. And these customs have been 
|-^cognized by repeated acts of parliament,, and sustained by the courts, 
as the just foundation of legal judgments. I might cite numerous 
cases. Then there are the customs of London, which enter so large- 
ly into the administrative justice in relation to property in that city. 

In all the New England States, as I believe the power of establish- 
ing laws and regulations peculiar to themselves, and for their own 
benefit, is granted by statute to the towns, or as we call them towa* 
ships, and the power thus granted, has been found by long experience 
to. be wisely vised, and to result in the happinessi security, and pros- 
perity of the people. 

The counties in Massachusetts, are divided into towns answering 
to our townships. By their revised code of Nov. 4th, 1836, the power 
of the towns is prescribed. The people are to assemble annually 
either in the month of March or April, and as oAen aflerwards as the 
affairs of the town require, according to regulations set forth in the 
law. When they assemble, they elect a moderator, during which 
election the town clerk presides. The moderator preserves order, 
decides as to who is entitled to speak, and the meeting have power to 
exclude any person guilty of disorderly behaviour, and to fine him 
not exoeeding twenty dollars. The towns have power at any legal 
meeting to grant and vote such sums of money, as they shall judge 
necessary for the following purposes. For the support of town schools, 
fi^ the support aad maiptenance of the poQr» for burial grounds, and 
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for ail othor neeessaiy charges «rising in the same (own. The town 
meetings, shall make such necessary orders and laws for directing and 
managing the prudential affairs of the town, as they shall judge most 
conducive to the peace, good order and welftire of the same, and they 
may annex penalties not exceeding twenty dollars. I wilt not attempt 
I to enumerate alt the powers and duties of the people assembled in town 

I meetings, it is sufficient to say, that by the act of the legislature, almost 

' the entire legislation, bearing on each town, is submitted to the de- 

cision of the town meeting. They have a right to determine, also, 
whether or not they will send representatives to the general assembly 
each year. 
I I have not been able to procure a copy of the laws of Massachusetts, 

I New Hampshire and Connecticut, but I have no doubt, from eases in 

j their books of reports, that, their laws are nearly the same. Thus ill 

j these States, each town may have different laws suitable to itself, de- 

; liberated and enacted by the people of the town, in lawful meeting as- 

' sembled, yet this difference has never produced evil. These States 

remain firm as their granite rocks, upon the republican system of 
government,«--altfaough they refer back to the people, much of the 
1 ' interior legislation suitable to their condition. The institutions of 

these States, sharpen the intelligence of the people, give them the 
habit of investigating public afiairs, of considering and acting for 
their own benefit, and contribute largely to that peculiarity of charac- 
ter which has made the people of that section of the Union, distinguish- 
ed and remarkable in every part of ihe civilized world. 
'1 Abreast with the foremost of every nation in science, arts «nd 

literature, their institutions afford strong evidence of the safety with 
f, which the people may be trusted. The grant of legislative power, in 

f their constitutions, particularly that of Massachusetts, is about the 

same as ours, and the bill of rights also, yet such laws, vesting far 
^ higher powers in the people of districts than this, and establishing 

laws which may result in different rules and measures, in contiguous 
districts, and which, in fact, rel^ate to the people much of the authori- 
I iy of legislation, have been sanctioned and approved by the wisest 

judges, and most hr seeing statesmen, that this or any other country 
has produced. I refer, generally, to the cases of Stetson v. Kempton, 13 
Mass. 272 ; Farras «. Perley, 7 Greenleaf, 404 ; Woodbury «. Hamil- 
[ ton, 6 Pickering, 101 ; Nelson ©. Milford, 7 Pickering, 18 ; 12 Pick- 

ering, 227 ,* Blackburn v. Inhabitants of Walpole, 9 Pickering, 97, 
1 and specify many others, to establish that such statutes have been 

i sustained, and in some measure to exhibit the extent of the powers of 

i town meetings. 

Are then the descendants of the AUemani less worthy of trust than 
the descendants of the Anglo Saxons ; less capable and worthy of 
enjoying and guarding the principles of liberty. Must strangers, con- 
templating our resources, our people, and our institutions, and the de- 
cisions of our courts, say, alas, poor State, afraid to trust itself. The 
people who have the hearts to feel, are the real safety of the minority, 
because they will never commit wilful oppression and injustice on 
their peers. Virtue and knowledge are the pillars on which the super- 
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stmctureof our lepublic rests. The School law, and the law under 

consideration, are designed to promote both. 

I rejoice that my deliberate convictions lead me to the conclusion, 
that the Act of Assembly under consideration, is entirely constitutional. 
I would not throw a pebUe in the way of the modern Hercul&'>, who 
under the similitude of the people, is labouring to destroy much evil. 

I respectfully dissent from the judgment of the Court. 
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THE COMMONWEALTH. EX RELATIONE WEBSTER r. FOX. 
HABEAS CORPUS. 

Supreme Court of Pennsylvania, December T. 1847. 

(1.) Where s minor is detained by an officer of ihe'anny of the tTnited States 
as an enliated -aoidier, Stale otf urta and State judgea hare an undoubted concnnent 
joiiadiction, withHhose of the United Statea. 

(2«) The Act of Congreta of 16 March, 180S, aec 1 1, ii clear and explicit in ha 
pbnsecdogy, both the eiUistment of a minor, and hia detention in the army without 
his father's or guardian's consent, are illegal, and the officer enlisting or detaining 
him 18 fiable to an ameroement 

(3.) The contract of enlistment into the army without the assent of the parent 
or gnardian of a minor, is Toid, ab iniiio, and die minor may leaYo tiie semce of 
the United Statea. 

(4.) The enlistment of minors in the navy, is valid, being expressly authorized 
by Act of Congress. 

Thomas 6. Webster, a minor, was brought before the Coart 
on a writ of haheas carpus ad stdyiciendumf issued at the in« 
stance of his father, and directed to H. Fox, a sergeant in The 
army of the United States. The same case had already been 
heard in the Common Pleas, and the minor remanded as a de- 
serter, that court deciding, that the circumstances of this case 
were so similar to those in Com. t. Gamble, 11 S. & R. 89, as 
to be governed by that decision. 

Sergeant Fox made a return to the writ, that he held Webster 
as a deserter from the army of the United States, into which 
he bad enlisted on the 26th of July, 1647 ; that he had subse- 
quently deserted, and that he had surrendered himself on the 
22nd of January, 1848 ; afso, that the matter had been already 
heard and decided by a judge of the Court of Common Pleas. 

It was proved to the satisfaction of the Court, that Webster 
was a minor ; that he had enlisted without his father's know- 
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ledge or consent ; and that no inquiries had been made about 
him, by the enlisting officer, from any members of his family. 

Mr. Todd for the relator, contended. That the enlistment was 
void, being radically defective in not having the consent of the 
father. That it was void being forbidden by Act of Congress. 
That at all events, it is a contract that the infant may avoid 
at his pleasure. And that such infants leaving the army to re- 
turn to his home, amounts to nothing more than a declaration 
of his intention to avoid the contract, and cannot be called de- 
sertion. That at all events, the father's rights remained unim- 
pared, and he may lawfully claim his son. He citedy Act 16th 
March, 1802, 6 Bacon's Abr. 125, 1 Comyn on Contracts, 39, 
Wheeler v. Russel, 17 Mass. 281 ; Parker v, Lovett, 6. Mass., 
78; Archer's Case, 9 Law Rep., 469 ; Kemble's case. Id. 502; 
Down's case, 24 Pick., 229 ; Kenniston's case, 9 Law Rep. 
548, 5 Hill, 16; Grace v. Wilber, 10 Johns. 453; Com. v. 
Murray, 4 Binn., 493; Com. v. Camac, 1 S. & R. 89; Com. 
V, Gamble, 11 S. & R. 93; 1 Mason, 71, 77. 

Mr. Pettit, United States District Attorney, contra. Both the 
acts of 1802, and 1813, undoubtedly required the previous con- 
sent of parents. The enlistment is only voidable. 1 Mass., 
77, Com. V. Murray, 4 Binn. 487, 5 Binn. 423. Congress cer* 
tainly has power to enlist minors. The case of Com, v. Camack, 
1 S. & R., 89, was of a minor who had deserted; there no con- 
sent of patent was given until five days after enlistment: sub- 
sequent ratification held sufficient, which clearly shows that 
the contract was voidable, not void. The opinion of Judge 
Brackenridge, 1 S. & R. 90, covers this very point. Com. v. 
Gamble, 11 S. & R. 93. Though no direct decision to this 
point has been found, yet there are analogous cases. Walker*s 
case decided, that though the term of the enlistment was 
out, yet where the prisoner was detained on a charge of 
desertion, the Court refused to interfere; there the term 
of service expired on the 5lh, and the court martial was 
^ called for the 13th of the same month. Ther^ was then no 
act authorizing detention, after term of service had expired. 
De Hart on Cpurt Martials, 30; Am, Jur. April, 1830. A 
similar case is in 7 East, 376 ; a minor had bound himself until 
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twenty five. After his majority, he had absconded. Under a 
statute he had been convicted, and the Court refused to inter- 
fere while the sentence was standing, though the original con- 
tract was illegal. By the return, it appears, the prisoner is de- 
tained on a charge of desertion, while the voidable contract 
remained in full force, which crime is punishable by Act of 
1802, §16. 

^ But this case, as the return shows, has bc^en decided by a 
court of equal jurisdiction with this, for by the Act of 1785, 
all the judges have concurrent jurisdiction on habeas corpus, 
and though you might not agree with the decision in Barry v. 
Mercein, 25 Wend., 64, that it is res judicata^ yet it is a strong 
argument on the score of convenience, especially since there 
is no reciprocity ; the government being concluded by the de- 
cision of any one of the judges. 

Here is a matter which I would also suggest to the Court ; 
that this is a question exclusively with the Courts of the 
United States, being a decision on a contract with the United 
States. 1 Mason, 86 ; Martin v. Hunter, 1 Wheat. 904 ; ex 
parte, Roberts, 2 Hall, L. J. 192. Ferguson's case, 9 Johns. 
R. 239. 

Todd in reply. Review is a matter of discretion. Appeal 
to the government is useless. We are asked to presume all 
right, because there is no evidence. All the cases of remand- 
ments are in the navy, where the contract is not prohibited as 
it is in the army. The argument that we must abide the de- 
cision of the court ihartial does not apply. It does not appear 
that such a court is ordered, and its sentence, part of which 
must be that the tinrve shall be served out, would be in the teeth 
of the statute, which prohibits the detention of a minor. 

Coulter, Justice. — A habeas corpus was issued on the re- 
lation of John Webster for the body of his son, Thomas 
Webster, who is alleged to be detained in custody, and re- 
strained of his liberty, by sergeant Fox of the United States 
army. The said Fox returns that the said Webster wa*s en- 
listed as a soldier and deserted ; that afterwards he surrendered 
himself at the military rendezvous in Philadelphia, and is de- 
tained by virtue of his enlistment as a soldier. It is proved 
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that at the time of the enlistment, the said Thomas Webster 
was a minor. The counsel for the United States, interposes, 
as an objection to his being discharged by this Court, that we 
have DO jurisdiction. That he can be discharged only by a 
court of ^the United States, and cites the case of Ferguson, in 
9 Johns. Rep. 239, to sustain that position. That was an ap- 
plication, to allow a habeas corpus in term time to the Supreme 
Court for the body of an enlisted soldier who was a minor, and 
the court refused to allow the writ, because it rested in the 
sound legal discretion of the Court to allow or refuse it, and 
because application could be made to the United States Court. 
It is true that Chancellor Kent, then chief justice, states, in the 
opinion delivered by him, that the United States court had 
jurisdiction, and that the State had not. But Judge Thompson 
plainly intimated, that the State court had jurisdiction, but de- 
clined to allow the writ, merely as a matter of discretion for 
the reason stated, that is, that application could be made to the 
United States court, and the other judges concurred with him, 
expressly reserving their opinion on the question of jurisdiction. 
The case, therefore, is not an adjudicated case in favour of the 
position taken by the counsel. But the Supreme Court of New 
York in the matter of Carrolton, 7 Cowen, 471, expressly ad- 
judicated that they had jurisdiction, and discharged upon a 
writ of habeas corpus, a minor, who was detained and restrained 
of his liberty, by an officer in the army of the United States, 
as an enlisted soldier. The State courts of Massachusetts, 
have maintained that they have jurisdiction in such cases, 11 
Mass. Rep., 63; Com. v. Harrison, same book, 67; Com. v. 
Cushing. Id Virginia, the general court ruled, that the State 
courts had concurrent jurisdiction with the courts of the 
United "States, in all cases of illegal confinement under colour 
of the authority of the United States, when that confinement 
was not the consequence of a suit or prosecution pending in the 
Courts of the United States, Sergeant's Constitutional Law, 287. 
In Pennsylvania, the jurisdiction of State judges, and State 
courts, has not before been doubted, and from the case of the 
Commonwealth v. Murray, 4 Binney, 487, down to the present 
term, numerous cases have occurred in which it has been ex- 
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•ercised, some of them reported, and many more unreported. 
Our statute of 18 February, 1785, sea 13, provides that the 
"writ shall issue in all cases when any person, not committed or 
detained for any criminal or supposed criminal matter, shall be 
confined or restrained of his liberty under any colour or pretence 
whatsoever^ and imposes the like penalties for not granting the 
writ, as are imposed by the previous sections when the person 
is committed or detained for any criminal or supposed criminal 
matter. This is in accordance with the principles of the com- 
mon law, by the provisions of which the writ of habeas cor- 
pus ad subjiciendum is the prerogative of the citizen ; the safe 
guard of his person, and the security of liberty,-^no matter 
where or how the chains of his captivity were forged, the 
power of the judiciary in this State is adequate to crumble 
them to dust, if an individual is deprived of his liberty contrary 
to the law of the land. If the laws of the United States 
authorize the detention of the minor he mast be remanded, but 
if they do not, he must be discharged. By the Act of 16th 
March, 1802, sec. 11, it is enacted in the proviso, that no per- 
son under the age of twenty-one years shall be enlisted by any 
officer, or held in the service of the United States, without the 
consent of his father, guardian, or master, first had and ob- 
tained, if any he have, &c. And inflicts a penalty specified in 
the Act, upon the officer who shall enlist or hold such minor. 
There is no mist or obscurity about this phraseology, as 
plain as the English language can make it. So, the enlistment 
and hplding of the minor, under the circumstances mentioned 
in the act, is against the law, and the officer who enlisted him 
is guilty of an oiTence, for which he may be amerced by his 
government. A penalty inflicted by statute upon an act, im- 
plies a prohibition of the act, so as to make a contract relating 
to it void. Mitcbel v. Smith, 1 Binn. 118. Here there is not 
only a penalty imposed, but the act is declared by the statute 
to be illegal. A contract against the laws of the United States 
or of this State, cannot be*enforced in the courts of this State., 
6 Binn. 321 ; 4 S« & R., 159. In the case of Carrolton^ 7 
Cowen, 471, before referred to, although the minor had repre- 
sented to the officer enlisting him, that he was over twenty- 
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one years of age, and had no father or guardian, the Court de- 
clared the contract and enlistment void, and discharged the 
soldier. I will not say that Congress may not declare the en- 
listment of minors to be lawful and valid, but they have not 
done so in relation to the army of the United States. A case 
of pressing emergency may occur, which wiH induce them to 
do so. When our country is invaded by a foreign foe, and 
the great and essential principles of liberty and self government 
are in danger of destruction, perhaps they will. Bat until 
congress interposes, we must take the law as we find it, and 
regard the claim which the law of God, of nature, of the state 
and of the United States, gives the father to the services of his 
child, until he arrives at the age of majority, and which renders 
the minor unable to make a valid contract. Under the cir- 
cumstances of the case, without the consent of his father, 
guardian, or master, there is no case in our books which in- 
terdicts this view of the case. We are, therefore, of opinion, 
that the minor could not make a valid contract under the cir- 
cumstances, and that it was and is void. In the case from 13 
S. & R., 93, which was an enlistment into the naval service, 
with respect to which, the Act of Congress is different, 
inasmuch as boys are somewhat essential to that service, in 
order that they may learn the duties which require an ap? 
prenticeship, the Chief Justice in delivering the opinion of the 
Court, says, the contract is valid, where it is not positively for- 
bidden by the State itself, and puts that case on the ground of 
the contract being allowed by law. In the case of enlistment 
into the army, the contract is positively forbidden by the law 
of Congress. We regard the circumstance of the minor 
having left the custody of the officer, or deserted, as making 
no material difference in this case. The contract of enlist- 
ment, under the circumstances, (the minor having a father, 
who had a right to his services at the time,) was not binding 
on the minor, and he might leave the service. It was probably 
in view of this category, to wit, that the minor might choose 
to leave the service, or be required by his father, that the Act 
imposed a penalty on the officer to the amount of the clothing, 
bounty, and pay of the minor for enlisting him without the 



BALTIMORE OOUNTT COU&T« 233 

consent nf his father. An indenture of apprenticeship executed 
by a minor without the consent of his father, is not binding on 
the infant, 4 Watts, 80, and it does not appear from the re- 
turn of the officer, that the minor is under arrest for the crime of 
desertion, and is to be tried by a court martial. That might pos- 
sibly make some difference ; if he was in process of trial, this 
court would, perhaps, not look beyond or behind the proceed- 
ings which were to bring him before even a military court. 
But the observations of the Chief Justice on this subject in the 
case of 11 S. & R., it must be remembered, were predicated 
on an enlistment into the naval service where the -contract 
of the minor was not prohibited, but authorized, and where the 
officer returned that he was under arrest for the crime of 
desertion. 

In the presence of an enemy, or in an enemy's country even 
camp followers would probably be amenable to martial law, 
for if they were not, the safety of the army might be somewhat 
jeoparded by their desertion to the enemy. It could only be 
in that light that a person unlawfully enlisted and hel4 without 
authority of law, could be amenable to military punishment. 
But this is not a case of that kind. Nor is it apprehended that 
a case of that kind will be brought into this court, as we may 
be alloweed to hope that a hostile army will never be within 
our borders. But if the case or one to be ruled by such high 
necessities should occur the court will decide it. The prisoner 
is discharged. 
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to the underwriters that he abandons, must be of such facts and circumstances as 

* Judge Le Grand's opinion was excepted to, bat sustained by the unani- 
mous opinion of the judges of the Court of Appeals of Maryland, at the last 
term of that court, and has, therefore, all the force of a decision in a court of last 
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would sastain the abatjclonment, if existing in point of fftct^ at the time the notioB 
13 given. 

(2,) The underwriters ought to know Ihe grounds of the aMndonment^ that 
they may dctennino whether to accept ; accordingly, the assured mu^t, at the time 
of nmking the abundonment, make known Co the inEurena tho reasons for which he 
tthandoftK, 

(3.) AaHured cannot aTflil himself of any other Brronnd^ than that aQeged hj 
him at the time of abandoning, and if there be any other facts, (either known or not 
known to him at the time,) on which on abandonment would be necessary , in order 
to entitle him Co recover for a total lo^, he must abandon anew^ before he can re- 
cover for such a loss^ on account of those facts. 

C4.) The facts disclosed in the notice of abandonment, must show a total loss, 
either actual or technical ; unless they do, the abandonment is wholly defective. 

(5») Where the master acts in good faith for a[l parties concerned, and under a 
neecGsity which requires the sale of the vejwel, such acta and sale make a total loss ; 
and m such a case, the assured is under no obligation to abandon at all to entitic him 
to recover for a total loss, 

(6.) Where the insured has property which he can transfer, he is bound to 
ahandon^ but when he has been divested of his title by a sale, which is warranted 
by the rules of law, there is nothinj? to abandon, and he is not compelled to per- 
form a uselcBs and unmeaning ceremony. 

(7^) The necessih/ which will justify a sale by the master, ia such an urgent 
neceasity, as renders delay highly perUoUB, or ruinous to the interests of all con- 
cerned. 

The facts of the case are these ; — the brig T, Street, was In- 
sured in the office of the defendants for one year for $10,000. 
She left New Orleans in October, 184*2, for Kingston, and, 
after she had left the Balize, she was beset with heavy alormsj 
which did her very great damage. She was afterwards taken 
to Key West by the wreckers, whose aid was called in by the 
captain, and by them libelled for salvage; subsequently to 
which the captain filed his petition in the Court of AdmiraltVt 
asking for a sale of the vessel for the benefit of all concerned. 
The vessel was sold on the 19lh October, 1842, under the de- 
cree of the Court. It appeared by the testimony of the cap- 
tain that he could not procure the necessary materials for the 
repairing of the vessel; and this opinion was fortified by that 
of a board of surveyors, w^ho examined the vessel at Key West, 
and who reported that the vessel was totally unworthy of repair 
because of the extent of the damage which she had sustained. 
It did not appear from the record whether or not the surveyors 
acted under oath. There was other testimony in the case, 
showing that the purchaser of the vessel did refit her, and that 
she afterwards made several voyages. On the S8th of October 
on the strength of a letter, dated Key West, which had ap- 
peared in the newspapers, the plaintiff abandoned the vessel to 



BALTIMORE COOIITY COURT. 



335 



the underwriters. The substance of the letter of abiindonment 
will be found in the opinion of the Court 

Mr J. Meredith and Mr. John Glenn for plaintiff. 

Mr. CfiARLEs T. Mayer, and Mr. David Stewart, for de- 
fendant. 

Lb Grand, J. — The principles which necessarily arise in 
this case are of the first importance to the commercial com- 
munity, and have been, by the learned counsel, discussed with 
an ability which has aided the Court much in the formation of 
the opinions yv^hich it is called upon to announce. 

Whatever criticisms the case of Bosley v. The Chesapeake 
Insurance Company, 3 Gill ^ John, 465, may have been sub- 
jected to elsewhere, so far as this Court is concerned, such 
strictures can have no influence, for its duty is to announce 
the law as it has been decided by the Supreme Court of the 
State, leaving to that tribunal the exercise of its peculiar 
function of reviewing its own decisions as well as those of the 
inferior courts. In that case the Court of Appeals, said : 
" Upon principles of reason, justice and policy, we deem this 
rule undeniable, that the information which is sufficient to 
authorize the assured to give* notice to the underwriters that 
he abandons, must be of such facts and circumstances as would 
sustain the abandonment, if existing in point of fact, at the time 
the notice is given." Of what character those facts must be^ 
the Court refer to several authorites to show. Among these is 
Phillips on Insurance. This commentator, at page 448 of his 
treatise, sa'ys ; " the underwriters' ought to know the grounds 
of the abandonment, that they may determine whether to ac- 
cept. Accordingly, the insured must, at the time of making 
the abandonment, make known to the insurers the reasons for 
which he abandons. He cannot avail himself of any other 
ground than that alleged by him at the time of abandoning ; 
and if there be any other facts, (either known, or not known 
to him at the time,) on which an abandonment would be neces- 
sary, in order to entitle him to recover for a total loss, he must 
abandon anew, before he can recover for such a loss, on ac- 
count of those facts." So in King v. Delaware Insurance Co. 
2 Wash. C. C. Rep,9 309, where it is said, " the underwriter 
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should have an opportunity of judging whether he is bound to 
accept or not. If bound, that he may 'do so at once, and take 
proper means for the preservation of the property." 

Tl e purport of these authorities in the opinion of the Court 
of Appeals, is obviously, that an abandonment to be sufficient, 
must disclose to the underwriter such facts and circumstances 
as would furnish him an opportunity to decide whether or not 
he will accept. — In the case (Bosley v. Ches, Ins. Co.,) in which 
these authorities are referred to and adopted, the insured by 
letter, communicated the intelligence to the Company, that he 
had observed, by a Boston newspaper of the 29th January, 
that the ship Gen. Smith, insured in their office, was driven 
ashore in a heavy gale of wind, the 6th December, and by a 
Charleston paper of the 26lh January, that, on the 13th she 
was not got off; — that in so dangerous a situation as Helvoet 
Roads, it was to be feared that a total loss had ensued, and he 
therefore abandoned her. The Court, when considering this 
letter, inquired, whether " the facts disclosed in the notice show 
a total loss, either actual or technical ?"-^for said they, " un- 
less they do, the abandonment is wholly defective. If," (say 
the Court in the prosecution of this inquiry,) " mere stranding 
be not a total loss, there is no total loss disclosed by the notice. 
The only facts upon which such a conclusion could rest, are, 
that in a gale of wind the ship was driven on shore, and had 
remained there seven days. But whether she remained there 
from choice, to make some inconsiderable repair, as for ex- 
ample to reship her rudder, or from necessity, whether she was 
thrown one foot, or one mile, from the channel of the river ; 
whether she laid high and dry, or in ten feet water; whether 
she had sustained any damage by the accident ; whether any 
effi)rt had been made to get her afloat ; or whether the ac- 
complishment of that object was impracticable, or could be 
accomplished by the expenditure of ten dollars, or ten thou- 
sand dollars, were matters on which the insurers were left to 
speculate in utter darkness." The abandonment was held, in- 
sufficient. Wherein the intelligence communicated by the 
plaintiff to the defendants was more full than that communicated 
by Bosley, I am unable to discover. It informs the C mpany 
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of the following facts ; that, from a letter published in the news- 
papers dated Key West, 14th October, 1842, he inferred the 
damage done the vessel, the expense of getting her off, the 
salvage to be paid the wreckers, the expenses of repairs and 
other expenses at Key West, would amount to what might be 
deemed a total loss of said vessel. What information the letter 
of the 14th October -contained, is unknown, it not having been 
offered in evidence. 

If this letter of the 28th October, 1842, be subjected to the 
same kind of examination, as was that of Bosley's, there cer- 
tainly ought to be no difficulty in determining that it is equally 
insufficient, and if this case was, in my estimation, similar in 
all its circumstances to that case, there would be an end, in 
my judgment, to the question of total loss. But according to 
my apprehension there is a marked distinction between them. 

The proposition of the plaintiff, contained in his first prayer, 
is intended to raise the question, how far any act of the master 
of the vessel, and the circumstances attending that act, can 
operate to make a total loss. In olher%words, if the jury shall 
believe the master acted in good faith for all parties concerned, 
and shall further believe from the evidence, that at the time of 
the sale, such sale was a matter of necessity ; whether such 
act of the master, and such sale make the loss a total loss ? The 
same prayer of the plaintiff presents, also, the additional ques- 
tion — ' whether, (upon the jury finding the facts just mentioned,) 
in such a case the plaintiff was under any obligation to aban- 
don at all to entitle him to recover for a total loss? 

In the case of the brig Sarah Ann, Woodbury and others, 
claimants, 2 Sumner's R. 215. Judge Story said : — «'It has 
been suggested that as the stranding was on a home shore, at 
no great distance from the residence of the agent of the owners, 
the master was not authorized to sell without consulting the 
agent or the owners. I agree at once to the position, if there 
is no urgent necessity for sale. But if such an urgent necessity 
does exist, as renders delay highly perilous, or ruinous to the 
interests of all concerned, the duly of the master is the same, 
whether the vessel be stranded on the home shore or on a 
foreign shore, whether the owner's residence be near, or be at 

TOL. vii. — 30 
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a distance. I am aware of the doctrine maintained by my 
brother, the late Mr. Justice Washington, in Scull ?>. Briddle, 
2 Wash Cir. C. JR., 150, and, unless it is to be received with 
the qualification above stated, I cannot assent to it. The fact 
that the brig was actually gotten off by the purchaser after 
sale is certainly a strong circumstance against the necessity of 
the sale. But it is by no means decisive ; for we are not, ^iu 
cases of this sort, to judge by the event ; for a vessel may be 
apparently in a desperate situation^ and 'yet by some luck, 
accident, or unexpected concurrence of fortunate circumstan- 
ces, she may be delivered from her peril. We must look to 
the state of things as it was at the time of the sale, and weigh 
all the circumstances ; the position and exposure of the brig ; 
the season of the year ; the dangers from storms ; the expense 
of any attempt to get her off; the probable chances of success, 
and the necessity of immediate action on the part of the master, 
one way or the other." 

In the case of Catlett & Keith v. The Pacific Ins. Co. of 
New York, I WendalUb^U it was held that a report by the 
surveyors of a port into which a vessel put in in distress, that ^ 
the repairs of a vessel insured cost $20,000, when the vessel 
itself was valued at $10,000, and proof that upon such report 
and at the request of the master, the vessel was sold by order 
of a court of vice*admiralty, is sufficient evidence of a technical 
total loss, especially where the underwriters put their refusal 
to pay upon other grounds. 

In the case of Cambridge u. Atherton, 9 Eng. C. L. Rep., 
224, the facts were these : — Assumpsit was brought qu a policy 
of insurance on the ship Commerce, from Quebec to Bristol. 
It appeared that the ship, with a cargo on board, sailed from 
Quebec, and about 200 miles below Quebec got upon rocks in 
the river St. Lawrence, in foggy and tempestuous weather. 
She was much injured and surveyed by experienced persons, 
who gave it as their opinion that the expenses of getting her 
off the place where she w^as lying, (if it could be accomplished,) 
and repairing her, would far exceed the value of her when re- 
paired ; under these circumstances the captain and agent for 
the plaintiff sold the ship, with her certificate of registry. The 
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purchaser did succeed in getting her off the rocks, took her 
back to Quebec, and repaired her ; she afterwards sailed on a 
voyage to England. The Dord Chief Justice told the jury, 
that if, under the circumstances in evidence, they thought that 
the ship was not repairable at all, or that when repaired she 
would not be worth the expense of doing the repairs, the plain- 
tiff was entitled to recover for a total loss ; but if otherwise, 
they could claim for an average loss only. The jury found a 
verdict for a total loss, and a new trial was moved for. 

Abbott, Chief Judge, said : — ^' Whether the ship was re- 
pairable or not, was left to the jury, and I think they disposed 
of it correctly. If the subject matter of insurance remained 
in a ship, it was not a total loss, but if it were reduced to a 
mere congeries of planks, the vessel was a mere wreck ; the 
name which you may think fit to apply to it cannot alter the 
reason of the thing.*' And Bayley, Judge, said — " I take the 
legal principle to be this ; if, by means of any of the perils in- 
sured against, the ship ceases to retain that character, and 
becomes a wreck, that is, a total loss, the master may sell, and 
the assured may recover for a total loss without giving any 
notice of abandonment.*' And Holroyd, Judge, said: — "When 
the damage sustained makes a total loss, it is unnecessary to 
give notice of abandonment." 

The Supreme Court of the United States, in the case of The 
Patapsco Ins. Co. v. Southgate, et al, 6 Peters, 621, observes, 
that " as a general proposition there can be no doubt that the 
injury may be so great, and the necessity so urgent, as to 
justify a sale. There must be this implied authority in the 
master, from the nature of the case. He, from necessity, be- 
comes the agent of both parties, and is bound, in good faith, to 
act for the benefit of all concerned, and the underwriter must 
answer for the consequences, because it is within his contract 
of indemnity." The Court, however, do not decide, whether 
in such a case, to enable the insured to recover for a total loss 
it is necessary that he should abandon ; but at page 623 of the 
same report they intimate strongly that such is the law.— 
Their language is : — " It may not be amiss to observe, that 
there is very respectable authority, and that, too, founded upon 
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pretty substantial reasons, for saying, that no abandonment is 
necessary when the property has been legally transferred by a 
necessary and justifiable sale." In sustentation of this intima- 
tion, they refer to 2 Pick., 249. In this case, (Gordon v. 
Massachusetts Fire and Marine Ins. Co.,) the whole subject is 
fully reviewed and discussed, with eminent ability and ^clear- 
ness. It is not deemed necessary to refer to the many cases 
cited in that opinion. The conclusion at which the Court 
arrived, seems to me that which is only deducible from all of 
them. Parker j Chief Judge, in delivering the opinion of the 
Court in this case, said : " I think when a vessel has been so 
far injured by a peril of the sea as to make a survey necessary, 
and the master with perfect good faith calls such survey, and 
the persons appointed to take care of it are competent in point 
of skill and wholly disinterested, and they after a full and 
sufficient examination of the vessel find her essentially injured, 
and come to a fair conclusion, that from the high price, of 
materials and labour, or the difficulty of procuring them, the 
expense of repairing will be more than the worth of the vessel 
after she is repaired, and, therefore, they advise, for the in- 
terest of all concerned, that the vessel be sold, — in such a state 
of things as this, it seems to me that a moral necessity is im- 
posed upon the captain to act according to their advice. 

It must be considered, that thus situated, he becomes, by 
law, an agent for the insurers as well as the insured, and is 
equally bound to look to the interest of both. Shall he, in de- 
fiance of such an opinion, proceed to repair the vessel, with 
the certainty of adding to the misfortune which has already 
befallen either the owner or the insurer ? Or shall he leave 
the vessel without selling or repairing, until he shall return 
home and communicate her situation to those concerned, that 
they may act for themselves in relation to her? I think 
neither of these things would be expected of him, and that such 
a course would be exceedingly prejudicial to com^nerce. The 
only alternative left for him, is to pursue the advice of that 
body of men who, by the usage of trade, have been immemo- 
rially resorted to on such occasions. If they acted fairly, 
and the captain acted fairly, his acts in conformity with their 
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opinions will be justified, unless it shall be made to appear by 
those who contest the loss, that the facts on which they founded 
their opinions were untrue, or the inferences which they drew 
from those facf^ were incorrect. And the burden of proof 
should be upon those who would impeach the proceedings. If 
they should be successfully impeached, I think the sale of the 
vessel founded upon them cannot be set up as a ground for a 
claim of total loss against the underwriters," In such a case, 
says the Court, " if the jury were satisfied from all the evidence, 
giving due weight to the opinions of the surveyors, that the 
sale teas necessary, then the sale constituted a total loss ; and 
we think that an offer to abandon would not have been neces- 
sary, but the fact itself of a sale would constitute a total loss," 

All of these cases decide, clearly, the point, that if there be 
an urgent necessity for it, the master, as agent of both the in- 
sured and the underwriters, has a right to sell the vessel, and^ 
that such sale constitutes a total loss, for which the underwri- 
ters are responsible; and the one in 9 Eng, C. L. Rep., 224, 
and the one in 2 Pick., 249, also establish the principle, that in 
such a case it is not incumbent upon the insured to abandon at 
all. The same doctrine is maintained in a great. number of 
other cases, both English and American, the most prominent 
of which are referred to in 2 Pick. 249, and in the case of 
Roux V. Salvador, 32 Eng. C. L., 110, The principle seems 
to be this: — that where the insured has property which he can 
transfer, he is bound to abandon, but when he has been divested 
of his title by a sale which is warranted by the rules of law, 
there is nothing to abandon, and he is not compelled to perform 
a useless and unmeaning ceremony. 

From what has been said it is obvious, that, in my opinion, 
if the captain himself had at private sale sold the brig T. Street, 
and the jury should believe from all the circumstances that 
such a sale was made under an urgent and absolute necessity, 
there was no obligation on the part of the plaintiff to make an 
abandonment. This being the case, it is deemed a matter of 
no importance whether the sale was made by the captain or 
in pursuance of the decree of a court of competent jurisdiction ; 
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for on the concurrence of the circumstances which I have 
stated, the loss is a total loss. 

This capacity of the Captain to sell, is one, however, which 
only attaches in cases of extreme, urgent, and absolute ne- 
cessity. His fears are not to be the standard by which the 
existence of any such necessity is to be determined ; nor are 
the improper inferences of those with whom he consults to de- 
termine the fact. — It is for the jury to ascertain, from all the 
circumstances attending the case at the time of sale, whether 
there existed such a necessity for the sale for the benefit of all 
parties concerned as ought to have induced the captain to have 
effected it. In the case of Bryant et al. v. Commonwealth Ins. 
Co., 13 Pick. 543, this question of necessity is fully examined. 
The Court there say : — " He (the Captain) might be justified, 
if the necessity were so urgent as to require immediate action ; 
as if the goods would probably perish or be destroyed before 
the directions of the owners could be obtained. But if the 
goods were not perishable or damaged, and might be preserved 
in reasonable safety until the owners could be consulted, he 
should preserve and guard them ; and in such case he would 
have no more authority to break up the voyage and sell the 
cargo, than the mate or a stranger would have. And not- 
withstanding he conducted himself honestly, yet, if the other 
elements which make up this legal necessity were wanting, 
the owners and underwriters would not be bound." In the 
case of Hall v. Franklin Ins. Co., 2 Pick. 478, it was held, that 
the necessity which will justify the master of a ship in selling 
her, is one in which he has no opportunity to consult the own- 
ers or insurers, which leaves no alternative. " There must 
be," say the Court, " something more than expediency in the 
case ; the sale should be indispensably requisite. The reasons 
for it should be cogent. We mean a necessity which leaves 
no alternative ; which prescribes the law for itself, and puts 
the party in a positive state of compulsion to act." 

Whether the sale in this case was made to satisfy the claim 
of the salvors, and at their instance, or at the instance of the 
captain, I do not deem it important to decide ; for whether 
the one or the other, I take it its influence here would be the 
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same. Whilst the third proposition of the defendant — that the 
decree should have no weight with the jury — must be rejected, 
nevertheless that contained in the second prayer of the plaintiff 
cannot receive my assent. 

To sustain the third proposition of the defendant's counsel, 
the case of Parolling v. Ex'rs. of Bird, 13 John. 102, and the 
case of Baldwin and Worthington v. Hall, 17 John. 271, have 
been referred to. According to my apprehension, neither of 
the cases have anything to do with the question. In the first 
mentioned case, Pratt, Judge, said, " It is well settled, that a 
judgment in another State, (one of the U. S.) is to be considered 
here as a foreign judgment, in every respect, except in the 
mode of proving it, which is regulated by a statute of the 
United States. It is only p-ima facie evidence of a debt, and 
may be impeached when attempted to be enforced, as unjust, or 
unfair, or irregular. In the other, 17 John. 271, it was held, 
that a replication of nul iiel record to a plea of judgment re- 
covered for the same cause of action in the Circuit Court of 
the United States, must conclude to the County and not with 
a verification. This decision was founded upon the idea that, 
as the State court of New York had not the power to compel 
the transmission of the record from the Circuit Court of the 
United States, the replication ought to conclude to the country, 
for that was the only way in which its verity could be tested. 
Both of these decisions proceed upon the idea that the courts 
of the several States, to those of the other States, must be 
viewed as foreign courts. It is not necessary for me to con- 
trovert this opinion, althoi^gh it might be done on the authority 
of a number of cases. A different doctrine was held in 9 
Mars. 464, 465 ; 7 Cranch, 485 ; 1 Peters' R. 78 ; Hardin's Rep. 
413, and in 3 Wheat. 234. But if we were to admit the truth 
of the doctrine in Johnson's reports, still they can have no 
bearing upon this case ; for in those cases it was sought to en- 
force judgments obtained in other States, and it is only in such 
cases the merits of a foreign judgment can be examined, 3 
John. Rep. 169. 

Here there is no such attempt made. The matter to be in- 
quired of, is simply whether there was a sale either at the in- 



244 



FREEUEKBtlHG V> MEETEER. 



II 

m 



stance of the salvors or at the instance of the captain, and if 
so, was it made under such circumstances as were warranted 
by the law and determine the responsibility of the defendants. 
Assimilating then, this decree of one of the Federal Courts to 
one of a Stale Court, and give to the cases in Johnson their 
full force,^ — how does the matter stand? Simply thus; the de- 
cree may be impeached if the aale ordered was not justifiable ; 
I mean if it was not made on such ground* as would fix the 
liability of the underwriters. For, altfiough the sale and de- 
livery of the property, in pursuance of such decree, might vest 
in the purchaser a good tille, yet this circumstance alone 
would not ascertain the liability of the defendants for a total 
loss. Their liability does not depend upon the decree^ or upon 
the sate per se^ but upon the jusUfmhkne&s of the sale — upon 
the necessity there was for it. 

Entertaining these views all of the propositions of the defen- 
dant must be overruled, and also the second prayer of the 
plaintiff! Believing there is testimony lo go to the jury from 
which they may infer the existence of a necessity for the sale, 
the first proposition of the plainnfl'is granted, 

[The jury returned a verdict in favour of the plaintiff for 
$10,394,340 



FliEEDENDERG v. MEETEER, 

In tlw District Court for the City and County qJ Pkiladelphiaf 
December Term^ 1847, ' 

In an action of debt on a replevin bonJ, where the mibji^t of the leplevj was a 
distresB for reul: htid^ that the amoonC of rent actually due k thd subject in con- 
Irorersy, and constltutCLS the true criLteriun of jurisdiction. 

This v^as an action of debt brought upon a replevin bond by 
the assignee lo December Term, 1845, No, 76* The bond 
was givea by Meeteerj and his sureties, m an action of replevin 
instituted by Meeteer in the Court of Common Pleas for the 
County of Philadelphia, for the replevy of goods distrained by 
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Freedenberg for rent, in the penally of 500 dollars, conditioned 
that the said Meeteer will prosecute his suit with effect, &c. 

The plaintifl^s declarations tated, inter alia, that " the amount 
or sum due, for which the distress has been made, was $41.60, 
two months rent* And that on the 5th of February, 1845, in 
the Court of Common Pleas, it was adjudged ihat there was 
rent in arrear, and due on the 23d of July, 1841, to Freeden-' 
berg, in the amount of $41.66, and that the value of the goods 
distrained was $42. The declaration concluded to the damage 
ofsthe plaintiff of $500. 

The case was tried before Sharswood, Justice, on the 1st 
day of November, 1847, and the jury rendered a verdict in 
favour of plaintiff for $87.63 damages. Mr. Abrams, for de- 
fendant, afterwards moved in arrest of judgment, that the 
Court had not jurisdiction, because the amount of the plaintiff's 
claim was under $100 ; that the amount of rent which appeared 
upon the pleadings or record, to be due, was the sum in con- 
troversy, and not the penalty in the bond ; and that the amount 
of rent due is the criterion of the jurisdiction of the court, and 
not the penalty in the bond. And cited the Act of 30th March, 
1811, sect. 1; Cooper v, Coates, 1 Dallas, 330; Ancora r. 
Burns, 5 Binney, 522 ; Kline v. Wood, 9 S. & R. 294 ; Stewart 
et al. t). Mitchell's admrs., 13 S. & R. 287; Coates v. Cook, 1 
Miles, 270 ; Rodman v, Hutchinson, 4 Whart. 247. 

Mr. Wbstoott for plaintiff, contended the penalty of the bond 
fixes the jurisdiction. Replevin bonds remain as bonds at 
common law, and the whole penalty is due. The equitable 
rule in relation to money bonds, does not affect bonds for the 
performance of collateral acts, of which character is this bond. 
The Stat, of 9 William, chap. 3, sect. 8, Roberts' Digest, 142, 
provides that in actions upon bonds for the performance of 
collateral acts, breaches should be assigned, and the jury should 
assess damages, for which execution shall issue, the judgment 
being entered for the penalty, to stand as security for future 
breaches. Replevin bonds and bail bonds have been held not 
to be within this statute, and consequently remain as at com- 
mon law, and the entire penalty is due. 1 Arch. N. P. 209; 
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Moody i^. Pleasants, 2 Bos* & Pull. 446; 1 San. Plead, and 
Evid. 188; Middleton r. Bryan, 2 Maule & Selw- 155. 

To remedy this the statute, 11 Geo* 2, chap. 19, sect 23, Ro- 
berts' Dig. 236, was passed. Our Act of March 21, 1772, Pur- 
don's Dig., title Rent and Replevin, is precisely the same in lan- 
guagCp Sect. 12 provides, that the avowant in replevin may 
take an assignment of the bond and bring an action in his own 
name, and the court where the action is brought niay, by a 
rule of the court, give such relief to the parties on the bond, as 
may be agreeable to justice and equity, and such rule shall 
have the effect of a defeasance to said bond. This shows that 
the entire penalty is the amount due; and the court can mode- 
rate it to the amount of the rent in arrear, in the replevin suit. 
The demand of the plaintiff is for the whole penalty. Concan- 
non V. Leth bridge, 2 tlen. Black* 40; Miller v, Foutz, SYeates 
418; Gould V. Warner, 2 Wend. 3, 54, The court there say^ 
the verdict is rightly entered for the penalty, and that they 
have power to determine the amount for which the execution 
shall issue. There has been no case in Pennsylvania where 
this question has been raised. The cases which establish the 
doctrine, that the sureties in a replevin bond are only liable to 
the value of the goods, are to be t^ken in connection' with the 
act of assembly J to mean that in equity execution shall not 
issue for a greater amount. Nominally, they are liable to the 
entire penalty of the bond, which is sufficient to fix the juris- 
diction. 

An action on a replevin bond need not be brought in the 
same court in which the replevin suit was tried. Archbold's 
Land, and Ten. 245; Steph. N. R 2506. 

Per Curiam. — This was an action on a replevin bond, in 
which the amount of rent in arrear was under one hundred 
dollars. We think the court have not jurisdiction of the action. 

Judgment arrested. 
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An Elbctivi Judiciary. — ^The Senate of Pennsylvania have, by a 
recent vote, expressed their desire that such a change in the constitution 
shall be made, as that the judiciary may be elected directly by the people. 
The house will probably concur, and thus the first steps required by the 
constitution v^ill have been taken to effect this important alteration in the 
judicial tenure. 

Ten years ago, this question of an alteration in the tenure of the judges^ 
was debated in the convention which met in this city to remodel the con- 
stitution. At that time, the tenure of our judges, was during good behaviour. 
The character of the judiciary stood high in reputation for integrity and 
ability, at home, and abroad. The names of Shippen and Tilghman, and 
the present Chief Justice, are as well known, and their decisions held in as 
high esteem throughout the confederacy as those of Chief Justices Parsons 
and Parker and Spencer. A solitary instance of judicial delinquency, was 
to be found, no doubt, at times, in some subordinate court, but no blot sullied 
the fair fame of the highest court, and the suitor whose pertinacity, or con- 
viction of wrong, led him there for redress, was sure of justice so far as 
human intelligei^ce could be relied on. But the institution, it was allesred, 
savoured too much of aristocracy — it was a remnant of our servitude. That 
intelligent and enlightened men, under no sinister influences, and only 
punishable if they did wrong, would, for the sake of their own reputations, 
as well as from the natural impulses of high minds, do what was right ; that 
all experience bad shown that the integrity of the judiciary was commensu- 
rate with its independence ; that the **1t/e office was the first bom oflTspring 
of the democracy of this commonwealthf^^ that it was a Pennsylvania in- 
vention ; that an independlent judiciary was^the first to discover and resist, 
and the last to succumb to encroachments on liberty ; that sage philosophers, 
, worshippers of liberty, had declared, that " when the people want to do 
every thing themselves ; to debate for the senate, to execute for the execu- 
tive, and to strip the jvdges, the virtue of a republic can no longer sub- 
sist;'' were all mcomprehensible and intolerable assumptions, behind the 
spirit of the age, and not to be addressed to an enlightened community, in the 
nineteenth century. The fiat had gone forth, the institution was anti* 
democratic, and by this talismanic word, the doom of the life tenure was 
sealed. By the convention of 1837, then, the judiciary was reformed, the 
life tenure abolished, and, although still nominated by the governor and con- 
firmed by the senate, the judges now hold their offices for a term of years. 
Great things were expected &om this change. Men who, lost to all sense 
of honour and integrity, had heretofore performed their duties unfaithfully, 
were, with the fear of expulsion from office at the end of their terms always 
before their eyes, to become Daniels in judgment. Ten years' trial, has, how- 
ever, sufficed to render the friends of this change, unsatisfied with their handy 
work : the cabala of reform is for once at fault ; it is asserted, that where, 
under the life tenure, business was carelessly attended to, it is now utterly ne- 
glected, and that where before partialities were evinced, the grossest corrup- 
tions are to be found. Again then, reform is asked for, but not for one 
moment is it hinted, that perhaps, with the dignity of the office, its integrity 
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has also been diminished, and that further degradation will only be followed 
by greater delinquency. Such an argument, antiquated ten years ago, is 
antediluvian now.' The march o^ progressive democracy is onwards, and 
must not be checked in its course. Why should not judges, like governors 
and legislators, be responsible to the people whose servants they are 1 We 
will have no aristocratic institutions whatsoever among us, is again the cry ; 
let judges be elected, and let them be immediately responsible, — we will trust 
no men for ten and fifleen years ! it is anti-democratic^ and must be 
abolished ! Will the people of this commonwealth then, place the judiciary 
upon the same basis as the legislature and the executive I These last are 
the instruments of a party, and carry out such measures enly as the party 
which elected them deen»s most conducive to the public welfare, — that this 
course is right we will not now gainsay. But is the same rule applicable to 
the. judiciary 1 Are they too to carry out the views of a party 1 Are questions 
of private properly, or clauses of tne constitution to be decided, not by the 
established rules of construction, but in accordance with party interests 1 
If so, this is no longer a republic, and anarchy is but one step beyond. 

But the cry of corruption has been raised, and, perhaps, with ^ood reason. 
We are no champions of the immaculate purity of the bench ; if it needs re- 
form, let it be reformed, but let us be cautious as to the means we use. 
Once, already, this has been attempted, and it is admitted on all hands, 
that reform has not been improvement. Let us be sure that the change 
this time, will be a beneficial one. Every important office in our State is 
elective, except the judiciary ; if it is found that the incumbents of any one of 
these are superior m integrity or ability to the judiciary, then some en- 
couragement for the change will be given. Compare then, the judicial with 
the legislative body, which is elected directly by the people, and is imme- 
diately responsible to them, and say, which of them has, within the last half 
century, exhibited most instances of individual corruption, or of the acts of 
which the community have the most cause to complain. Our justices of 
the peace too, are elective. Can the same reliance be placed on the integrity 
an^ impartiality of these officers, as upon that of Uie bench 1 How, too, has 
the judiciary ever compared intellectually with the members of other 
branches of the government — can any other body in the country bear com- 
parison with it in this respect 1 We are at a loss to conceive then, upon 
what grounds improvement is looked for, by making tlie judiciary elective ; 
more especially when the appointment of an incompetent person under the 
present system, necessarily presupposes, either a want of discrimination, or, 
gross corruption in the governor and senate, in whom the appointing power 
now resides, and both of whom are responsible directly to the people, whose 
organs they certainly are intended to be. 

On this subject of an elective judiciary, we have been much struck with 
the correct views of Mr. Peters of Illinois, as reported in the Western Law 
Jour., December, 1847, p. 128. ^ 

" What would gentlemen have ? It almost shames me to answer. They would 
elect judges by the people, so as to have the people represented upon the bench ; to 
reflect the popular will in courts of justice ! How are the judges — ^how are the 
courts to represent the public will 1 Will gentlemen tell me that this will is to be 
reflected by the courts administering the law as it is ? I deny this to be represent 
tation. The courts are merely to declare how that will has been before expressed. 
It is merely construing and applying a rule already fixed and made known. Rep- 
resentation implies a reflecting of a public will, that is to control. Are your courts 
to be thus controlled ? If they are not, why then refer to public sentiment at all, 
in connection with the judiciary 1 Why do gentlemen speak of election, (or of 
representation which is the same thing,) when they themselves would shudder at 
the thought of having a court that is to represent any thing but the law as it is, not 
as a popular phrenzy may wish it to.be. I ask the gentlemen to pause and reflect, 
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before they take this fiital step. I repeat, election embraces the idea of representa- 
tion. This is the irery purpose, the end and aim of popular elections ; so that if 
jon elect judges, you subject them to the control of a present popular feeling and 
wilt, instead of placing them beyond and above it, as they ought to be. Pure de- 
mocracy is that which gives the greatest liberty and freedom to the greatest number, 
and best secures upon the firmest basis, the rights of all ; that secures those rights 
by fixed rules, and not subject to varied construction and application. To do this, 
coorts must be uniform in their decisions, and wholly disregard fluctuating public 
sentiment. I ask gentlemen, to answer me on this point If they tell me that the 
courts are to represent the public sentiment, and reflect it upon the bench, then I 
ajaswer that they are prostrating all law, all justice, all rule of right If they tell 
me that the courts are not to be the reflectors of public sentiments, then I answer 
they are needlessly and wrongfully resorting to the elective principle ; that they 
are introducing a new element, an anti-democratic principle into the organic law ; 
that it is an absurdity to elect men to represent the community, when such repre* 
sentation is the least of all things to be desired, — when such a representation would 
be fatal to the well being of the commonwealth. 

" Elect the judges, and thus make them a representative body, and you have two 
representative departments in your government You destroy your checks and 
balances. You overturn the fiist principle of your government, and deprive it of 
its essential conservative power. You make all departments of your government 
representative. You leave nothing to check ; your judiciary has the same power as 
your legislative department. The same power appoints, and re-appoints it. In 
doing this, one of the main and distinctive principles of American government is 
lost sight of; our checks and balances are destroyed.** 

These are the deductions of one who has evidently studied the structure 
of the system of government under which we live, and ardent in his at- 
tachment to republican institutions, labours for their preservation. They 
are the conclusions to which, we believe, the good sense of tiie right minded 
people of our State will arrive, if not carried away by the humbug of those 
omnipotent though often meaningless terms ^people's rights,'^ reform and 
democracy, Thev are the views which we entertain, and so far as circum- 
stances admit will promulge, as the question becomes more the subject of 
general consideration. 



Thb Prohibition or Sbcvlab Labour on Sunday CoN8TiTUTioifAi<. — 

The question as to the constitutionality of city ordinances and acts of assem- 
bly, prohibiting one, who does not recognize the doctrines of Christianity, 
from pursuing his business occupations on the first day of the week, the 
Christian Sunday, has lately been thoroughly argued, in the case of Benja- 
nim V, The City Council of Charleston, before the highest court in South 
Carolina, and, it is to be hoped, put finally at rest. The Recorder of the 
city, Judge Rice^ had decided, that it was not unlawful for a Jew to vend 
goods on Sunday; and that an ordinance of the city council declaring it to 
be so, was in violation of the Constitution of the United States, and of the 
State of South Carolina. An appeal was taken from ihis decision to the 
Court of Errors, and there argued by Mr. Porter and Mr, Petigru for the 
city council, and by Col, Phillips for the respondent. 

Messrs. Porter and Pei/^ru contended, By the city charter, the council 
have power to pass all ordmances necessary for the welfare and good go- 
vernment of the community. Under the Constitution of 1778, the Protes- 
tant Christian Religion was the established religion of the State, and the 
Constitution of 1790 only modifies this so far as a preference was given to 
protestants. The setting aside one day in seven is a mere municipal regu- 
lation, for rest and to protect industry. The constitution, congress, and all 
the Slates, recognize Sunday as a day of rest, in fact. Christianity is part 
and parcel of the comnton law, which common law, where unmodified by 
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Statute, is the law of Carolina, and Christianity made the first day of the week 
a day of religious observance. By the Constitution of South Carolina, 
ministers of the Crospel are expressly recognized — and so Christianity. 
There is no such thing as a state of nature ; the moment men came together 
they formed themselves into communities and were governed by laws. 
The fundamental principles of their union was natural justice, the princi* 

?le8 announced to the world by Jesus Christ, and contained in the New 
'estament. These principles are recognized by all civilized ^vemments. 
The Constitution did not ordain Christianity, but rests upon it as a basis. 
As authorities, were qited The Const, of South Carolina; King v. Williams, 
State Trials 260; Ogden o. Saunders. 12 Wheaton 344; Acts of Assembly 
of South Carolina 1712, 1740, 1807, 1812. 

Col, Phillips for the respondent contended, The Jews are, by the fourth 
commandment, expressly required to keep the Sabbath — ^the seventh day 
of the week — as a sacred season, and to abstain from labour. " Six days 
shall thou labour," was also imperative; the Jew is commanded to toork on 
all days except the Sabbath. Which must he obey, the divine or the hu-> 
man command — the fourth commandment or the city ordinance? By the 
Constitution of the United States, congress is prohibited from making any ' 
law about an establishment of religion, or prohibiting the free exercise 
thereof. Art 1 Amend. Const. U. S. The Constitution of South Carolina is 
equally liberal. Art. 8, Sect. 1 Const So. Ca. How then can a Jew, 
whose religion requires him to work on the first day of the week, be pro- 
hibited from doing so? Can an arbitrary ordinance set aside fundamental 
lawsl The question is simply, shall the faith, solemnly pledged under the 
Constitution to all, be kept with this people 1 The assertion, that Christi- 
anity forms part of the common law of England, is without foundation, and 
has been made without authority. There is nothing for it but a dictum of 
Sir Matthew Hale^ which originated in a fraudulent mistranslation by 
Finch, of a case of quare impedit^ cited in the Year Book, 34 Hen. 6, Fo. 
38. Even admitting that the assertion is correct, however, nothing can be 
found in the New Testament requiring the first day of the week to be kept 
sacred. Jesus Christ himself kept the Jewish SMath. Those of hb dis- 
ciples who were Jews kept it. (Col. P. read extracts from Foley. y Mu- 
nicipal regulations may exempt, but they have no power to prohiint men 
from working on any day whatsoever. 

After a few days consideration, the decision of the court was delivered by 
ONeal, J. — (We have been unable to obtain this opinion, but find the sub- 
stance of it in the Charleston Courier:) — ^The city ordinance, prohibiting the 
sale of goods, wares and merchandise on Sunday, is not in violation of the 1st 
Sect, of Art 8 of the Const, of South Carolina, in which freedom of religion 
is guarantied to all men. Christianity has always been held to be a part of 
the common law of South Carolina; but even if this were not so, this ordi- 
nance is a mere municipal regulation, no more unconstitutional than a simi- 
lar enactment in favour of the 4th of July or the 8th of January. 

/ 

Judgments in thb United Stated Circuit and District Courts — At 
the last term of the Circuit Court, held in this city. Judges Greer and 
Kane decided, in the case of Lombard et al v. Bayard, that a Judgment ob- 
tained in that court in Philadelphia, was a lien on the de^ndant^s real 
estate in Lancaster county. This decision is an important one to convey- 
ancers out of the county, as in order to pass a perfect title, searches will 
have to be made in the clerk's office of the district of the United States in 
which the land to be conveyed is situated ; a practice we believe not pre- 
vailing heretofore out of the immediate counties in which the sessions of 
that court are held. 
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CAMPBEUi's Lives op the Lord Chancellors. Second Series, Vols. 4 
and 5. Philadelphia: Lea & Blanchard, 1848. 

Messrs. Lea & Blanchard have recently issued, in two very handsome 
and closely printed octavo volumes, Lord Camphell's continuation of the 
Lives of the Lord Chancellors of England. 

The former series closed with the revolution of 16S8 ; the present con- 
tains memoirs of Lords Maynard, Trevor, Somers, Wright, Cowper, Har- 
court, Macclesfield, King, Talbot, Hardwicke, Nortliington, Camden, Yorke, 
Bathurst, and Thurlow. Lord Thurlow died in 1806; and the author an- 
nounces that he has in preparation, to be speedily published, a further con- 
tinuation, which will embrace the lives of Lords Loughborough, firskine, 
and Eldon. It is intended that the series shall complete the memoirs of all 
the Chancellors, from the earliest period to the reign of George 4th. This 
is a literary undertaking of great magnitude and interest, and it has so far 
been performed by the learned author, in a mmner that entitles him to the 
credit of great closeness of research and the power of presenting his narra- 
tives to the reader with much skill and gracefulness of composition. 

The volumes before us are in no respect inferior in merit to their prede- 
cessors, and in some respects many of the memoirs are of even superior in- 
terest. Those by which we have been more particularly attracted, are the. 
lives of Lords Somers, Hardwicke, and Thurlow. We have read several 
lives of Lord Somers, but none presenting so fully and fairly the events of 
his distinguished career, as the volume now before us. The connexion of 
Lord Somers with manv of the incidents of the remarkable rei^ of James 
2d, and the virtues and talents by which he continued to be distinguished 
after the Revolution, an event which he was among the most prominent in 
effecting, impart to the subject peculiar interest; and whoever carefully 
peruses the instructive narrative of Lord Ctimpbell, may return, after its 
(X)nclusion, to its commencement, and appreciate the language of the author 
when he says, ** it is most consolatory to me at last to reach a Chancellor 
eminent as a lawyer, a statesman, and a man of letters — tbe whole of whose 
public career and character I can conscientiously praise — and whose private 
life, embellished by many virtues, could not have been liable to any grave 
imputation, since it has received the unqualified approbation of Addison." 

While the author speaks of Lord Hardwicke as ** the man universally 
and deservedly considered the most consummate Judge who ever sat in the 
Court of Chancery," he at the same time admits that there were shades 
resting on his reputation. Whilst his great talents and legal attainments 
are delineated, the writer does not keep in the back ground his personal 
selfishness, his inveterate jealousy of his rivals for power, and the indiffe- 
rence with which, as he increased in fame and fortune, he could forget his 
early companions and friends. But the life of Thurlow is, in many particu- 
lars, superior in attraction to any of the memoirs which precede it The 
author may be readily excused for the not ungraceful burst of personal vani- 
ty with which he'opens. "I now arrive," he says," at a remarkable era 
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in my history of the Chancellor?. I had to hegin with florae who * come 
like flhadowF, so depart,* and who can only be dimly discovered by a few 
glimmering rays of antique light.* 

'Ibant obscuri 60I& sub nocte per nmbram.* 

The long line that ^fol lowed I have been obliged to examine through the 
spectacles of books. With these eyes have I beheld the lineaments of Ed- 
ward Lord Thuriow ; with these ears have I heard the deep tones of his 
voice. 

* Largior hie ckmpos tether et lumine vestit 
Purpureo ; solemque sunm, sua sidera norunt* ** 

The impression left upon us by a careful perusal of this Life, is much more 
favourable to Thuriow than formerly existed ; and we are indeed satisfied 
tliat Lord Brougham, in the brief sketch given of the Chancellor, in his 
•♦ Statesmen who flourished in the time of George the Third," has not only 
done him injustice, but has even studiously disparaged him. Lord Camp- 
bell, while he takes no pains to conceal the Chancellor's defects of temper 
and manner, his personal bad habits and vices, and his utter regardlessness 
of public appearances, at the same time asserts and illustrates his possession 
of many admirable qualities of heart and disposition. His legal abilities and 
acquirements are also placed upon much higher ground than the low level 
assigned to him by Lord Brougham. Thurlow's attachment to, and readi- 
ness to serve, his early companions and friends, shine out in very advan- 
tageous contrast to the cold selfishness but too commonly manifested by 
Lord Hardwicke. 

On the whole, we can conscientiously recommend these volumes to the 
reader, as a work from which he will derive much entertainment and pro- 
fit. Not to the lawyer alone do they possess an interest, but the student of 
history, as well as the statesman, may consult their pages for abundant 
sources of valuable information. 



Abstract of Decisions in the Supreme Court of Pennstlvanta, Sep- 
tember, October, and November, 1847. at Pittsburg. By James S, Craft, 
Esq. Pittsburg : Printed and published by A. W. & J. H. Foster, Des- 
patch Office. Post Office alley. 1847. 

These abstracts^ published in a small pamphlet of about thirty pages, are 
prepared by Mr. Craft, a member of the Pittsburg bar. Their object is to 
furnish the profession with the substance of the decisions of the Supreme 
Court, in advance of the regular reports, which do not usually appear for 
many months after the decision has been declared. The idea is a good one, 
and if, hereafter, upon comparison, the absttactssre found to be correct, the 
work will no doubt find a ready sale, as its trifling price will bear no com- 
parison with the advantage of being posted np on the last points decided. 
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THE POWERS OF THE NATIONAL AND STATB GOVERNMENT. 

The domestic instatutionB of sevenil of the States of the Union gite 
rise to some of the most interesting questions of constitutional law.— 
Living in a Commonwealth which rejoices in its freedom from Blavery, 
we can view these questions, as we view all others, soberly, and impar- 
tially. Our southern neighbors are entitled to the full measure of their 
constitutional rights. Justice should be honestly and fearlessly awarded 
to them. There should be no yielding to prejudices at home or clamor 
abroad. They entered our Union under a constitutional provision that 
their peculiar species of property should be recognised and protected.-^ 
Under this compact they united with us in the struggle for independence ; 
and under this compact we have enjoyed the blessings of self government 
for more than half a century. While we receive the benefits of the 
Union, it is a duty of high moral obligation to execute the provisions of 
the constitution in good faitlx. Those who under the cloak of religion in- 
culcate the propriety of an evasion of our constitudonal obligations, prove 
that they have not sufficient sense of moral obligation to ** render to Cse- 
ear the things that are Caesar's,*' and their doctrines should be viewed 
with disfavor by all upright and enlightened minds. If the present con- 
stitution be not satisfactory, it is certainly the right of every citizen to use ail 
peaceable measures to procure a change. ' But while it is the supreme 
law of the land, no good — no honest — no really religious citizen should en- 
deavor to defeat its provisions. 
«44^0ur attention has recently been called to a question which has arisen 
between the States of Pennsylvania and Maryland. If we believed that 
injustice had been done to a sister State by the authorities of Pennsylva- 
nia we should unhesitatingly express our disapprobation of such violation 
of right. But if Pennsylvania has done no wrong it is proper that her 
proceedings should be sustained by her citizens. The Legislature of 
Maryland enacted a law making it felony in a slave ** to escape into the 
Vol. VII — 32. 
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Piatrict of Columbia, or into any of the States of this Union, against thef 
will and consent of his master and owner, with a view to escape from ser^ 
Yitude.** Under this statute an indictment was found in Maryland against 
John Mark, and other fugitive slaves, for escaping into Pennsylvania, and 
the Governor of Maryland demanded them of the Governor of Pennsylva- 
nia, not as fugitives from labor, but as fugitives from jtutice.. Gov. Shunk, 
under the advice of his Attorney General, refused to comply with the de- 
mand upon the gi'ound that the constitution and laws of the United States, 
having embraced the case within the provisions for the surrender of fugi- 
tives from servitude, no State legislation could evade those provisions, or 
alter the character of the transaction, so as to introduce the case under 
the provisions for the surrender of fugitives from justice. The act of 
Congress of 12th February 1793, in pm-suance of the constitution of the 
United States, made ample provision for the surrender of these individ- 
uals as fugitives from lahor, on the ** claim of the party to whom stick labor 
is due,^* It was therefore an infringement of the Federal constitution to 
pass a law transferring to the Governor of Maryland the right to demand 
a surrender ; thus making the very act of escape which, under the con-> 
stitution and laws, gave the owner a right to demand a surrender of his propyl 
erty inip his own custody, a ground for depriving him of that right, and 
conveying his property to the custody of a State Government which might 
or might not respect his constitutional rights of property. It is difficult to 
imagine a more palpable violation of the constitution. It is undeniably 
the true consti'uction of the article relating to the surrender of fugitives 
fix>m justice that it embraces, as a general rule, all such acts as are made 
ciiminal by the laws of the State where they are perpetrated. The 
States are sovereign and independent, and have entire control over their 
own municipal legislation, except where they have granted the power to 
Congi'ess. It follows that they may make any thing a crime which they 
deem detrimental to the public interest, with the single exception ofca^es 
excluded from tlieir cognizance by the national constitution. The case of a 
I fugitive slave, being provided for by that insti-ument, and by the act of 

Congiess of 1793, no State could give a new remedy for the same evil 
when such new remedy is in direct conflict with that provided by the con- 
stitution and laws of the Union. Indeed we might go much further if we 
adopted the views of Justices Story and Wayne, in the case of Prigg 
against Pennsylvania, (16 Peters* Reports, 539,) in which the startling doc- 
trine was advanced that the States have no right to legislate at all on the 
subject of surrendering slaves to their masters ! If this opinion be law, 
the act of Maryland must be regarded as a nullity, because it is vpon the 
subject of surrendering fugitive slaves. But the doctrine of Story and 
Wayne is generally de.nied, and our' objection to the Maryland act 
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^does not staod npon grottDd so TiDteoable. The objection to k is that it con- 
flicts with the constitutional remedy previously given by paramount au- 
thorjtyf and absolutely obstructs the delivery of the fugitive to " the per- 
son to whom his labor or service may be due/' as required by the federal 
constitution — the Supreme law of the land. The views of that eminent 
Jurist, Chief Justice Taney, and of Mr. Justice Daniel, which recognized 
the constitutionality of State legislation, so long as it was auxiliary to the 
remedy provided by Congress, are the true doctrines of the constitution in 
^ this respect. And New York, Pennsylvania, Maryland, and other states 
have, by a long course of legislation, practised upon that construction. — 
But when the novel and ultra views of Mr. Justice Story, as the organ of 
the Supreme Court, were announced, the; offended the dignity and ten- 
ded to impair the rights of State sovereignties ; and the result has been 
any thing but advantageous to the interests supposed to be promoted by 
the doctrine. Those who countenanced the constitutional novelty can- 
not complain that Pennsylvania has taken them at their word in her act 
of 3d March 1847. By this act all the State laws on the subject of sur^ 
rendering fugitive slaves were repealed ; and as State Judges had mani-* 
festly no better right to act in the premises than State Legislatures, \% 
was natural and proper that the subject should be left entirely in the 
hands of Congress, and of such judicial officers as that body should think 
proper to create. Accordingly by the Pennsylvania law all her State 
judges and magistrates were prohibited from taking cognizance of fugi- 
tive slave cases under the act of Congress of 1793. 

This brings up the interesting question whether Congress can insist on 
employing the State judges without compensation and against the posi" 
tive legislative prohibition of the State under which they hold their com* 
missions and receive then* salaries. There is a great dilfFerence between 
refusing to recognize a right claimed under the Federal constitution or 
laws, in a case within the proper jurisdiction of the State judges, and re-* 
fusing to take original jurisdiction conferred hy an act of Congress, In 
Virginia, the ancient seat of State rights docti*ines, it was decided in the 
cases of Jackson vs. Row, and the Commonwealth vs. Feely, that Con- 
gress had no power to confer criminal jurisdiction upon State courts or 
officers. • See the National Intelligencer, Dec. 23, 1815, and 1 Virginia 
cases, 321. In South Carolina a similar decision was pronounced in the 
case of Rhodes ; see 12 Niles* Register, 255 and 376. In Ohio the same 
construction was adopted in the United States vs. Campbell. See 6 
Hairs Law Journal, 113. In New York the same doctrine was main- 
tained in the United States vs. Lathrop, and in Metzgar's case. See 17 
John. 4, and 10 Boston Law Reporter. 378. In Maryland the same doc- 
trine prevailed in the case of Almeida. See Niles' Register, 115 and 213. 
Id the Circuit Court of the United States for the Massachusetts disti'ict. 
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it was held by Mr. Justice Woodbury, that State Magbtrates mighty hut 
xoerc not compellable hy the United States to entertRin jurisdiction of aoa{>' 
plication under the treaty of extradition with Great Britain to surrender 
fugitives from that nation. The British Prisoners, 1 Woodbury & Mer. 
C. C. R. 66. And in Prigg's case, Chief Justice Taney distinctly declar- 
edthat ** the.State officers mentioned in the act of 12th February, 1793; 
are not bound to execute the duties imposed upon them by Congress, uo- 
less they choose to do so, or are required to do so by a law of the Statey 
and the State legislature has the power, if it thinks proper, to prohibit 
them. The act of Congress of 1793 must depend altogether for its exe* 
cution upon the officers of the United States named in it." (See Prigg^s 
case, 16 Peters* Reports, 630.) Congress may give jurisdiction to State 
officers, if the latter are willing to accept the grant, and if the States make 
no objection ; but cannot withdraw the State officers from State duties 
without such consent— H)therwi8e all the machinery of the State govern- 
ments could be broken up and the State sovereignties entirely obliterated. 
On this principle the cases already refeiTod to may be reconciled with 
the Ohio decision in Henderson's case, (Washington Union of 22d 
March, 1847,) and with the Pennsylvania decisions in Hall vs. Deacon, 
and in the Commonwealth vs. Holloway. See 5 Sergeant and Rawlo'S 
Reports 62, and 5 Binney*s Reports 513. In these cases, the voluntary 
action of State officers, when unrestrained hy State laws, was sustained. 
Pennsylvania, in the repealing act of last session, has only exercised her 
constitutional rights as an independent State, precisely as her sister States 
have recognised them to exist ; and she has exercised no greater authori- 
ty over the question than the Chief Justice, the honored and venerable 
representative of Maryland, on the bench of the Supreme Comt of the 
United States, has acknowledged her to ))08ses8. 

We venerate the name of Story. He has done honor to the nation, 
by a long life of devotion to its service. His labors have reflected back 
upon the country from which we derive our common law a large portion 
of the Ught originally received from that quarter. And, generally, his 
opinions are entitled to high consideration. But on constitutional ques- 
tions, they have been too frequently influenced by the lessons of a polit- 
ical school not remarkable for a strict construction of the constitution. — 
A respectful submission to the decisions of the Supreme Court of the 
Uuited States, by the powerful sovereignties composing this great Union, 
is a sublime spectacle, which rejoices the heart of the patriot at home, 
while it fills with astonishment the opponents of our free institutions 
abroad. On a firm confidence in the justice of that high tribunal, more 
than on any thing else, depends the perpetuity of our great experiment in 
self-government. But this trustlul acquiesence would soon give place to 
disti'ust and resistance if independent States were treated with disrespect 
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— ^if questions RfTecting their sovereign powers were to be decided in ca- 
ses where such rights were not necessarily drawn in question, or if their 
legitimate and reserved rights were to be unnecessarily denied by a mere 
dictum at once unauthorized and impotent. If the Judges of that court 
should travel out of the record for the purpose of propagating peculiar 
views of government, in derogation of the rights claimed by the States, 
public confidence would soon be impaired in quarters which should stand 
above suspicion. So long as it is understood that the general government 
is one of limited authority, and that " all powers not granted to it by the 
constitution are reserved to the States respectively or to the people," n 
tame submission to mischievous claitns to power never granted must not 
be expected. On the contrary the States, one and all, will ever be found 
standing forth, on all proper occasions, in defence of their original, inhe- 
rent, and reserved rights. 



THE PRESIDENT AND DIRECTORS OF THE FRANKLIN BANK OF 
BALTIMORE vs. BU CLAGGETT. 

Opinion of Judge LeGrand in Baltimore County Court. 

(1.) The plea of general performance to an action on a bond with condition 
fur the performance of a duty is bad where the plea is pleaded as an answer to 
the whole declaration and the matter contained m it is only an answer to part . 

(2.) A creditor having knowledge of the violation of duty and breach of 
his bond by the principal, and failing to communicate this knowledge to tlM^ 
surety, or to dismiss the principal does not thereby discharge tlie surety from 
liability for subsequent breaches of the bond, unleM by law ii w made the duty of 
iJie obligee to eommunicate the same to the surety or dismiss the principal on the occm-- 
rence of a violation of duty. 

(3.) But where the law imposes such a duty upon the creditor a failure to 
perform it discharges the surety. 

(4.) Time given by a creditor to a principal debtor, by a parol agreement 
made upon accepting a mortgage without the consent of the surety, discharges 
the latter, whether fur his benefit or not ; and such defence is available at law 
as well as iu equity. 

This 18 an action of debt instituted on a bond, executed by James L. 

Hawkins, Eli Clagget and Grafbon Duvall, on th o of ^in the year 

1827. Under the process, only Claggett has been taken, and he has 
pleaded 29 different pleas, to the 1st, 3d, 4th, 5th, 23d, 24th, 25th and 
28th plaintiffd have demurred ; and it is the questions raised by these da* 
murrers that the Court is now called upon to determine. 

The first plea is that of limitations* 
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The 3d^ 4tb, 23d, 24 th, and 25th relate to the giving of time to Haw- 

kme by the plaintiffs. 

The 5Ui IB th« plea of general performance. 

The 28Ui ia, that on the lat January, 1833, Hawkins wns ^ilty of ma- 
king falte entries, 6cc., on the books of plamtitTd, atid al!»o of receiving and 
not flcconnting for several aums of njonej ; tluit plaintiffs bad knowledge 
of these facts, and suffored tho sn.id Hawkin* to remain in office witlio^t 
l>ivjng notice of ttioae violations of duty lo defendant; and that after 
this knowledge, on the part of the plain tifftj, of the viola liana of duty by 
Eoid Hawkins atl the breaches assi^^ued in the decliiration occurred. 

The 3d, 4th, 23d, 24th and the 25th pleas each state that in executing ibe^ 
linnd dofendftnt executed the same as surety for James L. Hawkins thereLa 
nanied, and that said HawJUki^ was principal, aad as ptincipal, w^a largely 
indebted to plaintiffs by force of the condition in said bond, and being so 
indebted, the pbinfeifls gnve time to Hnwkios for the payment of th© 
same witliout the assent, knowledge or concurrence of Claggett* 

The 4 th plea, in addition to I he averments in the 3d, state!*, that on the 
17th JuDe, 1340, Hawkins entered Into an agreement with the plaintiffs^ 
whereby it wa.s mutually stipulated^, that provided Hawkins would convey 
two tracts of land lying in Frederick county, Md., certain nogroea, furni- 
tui-e, aod other property to plain tiffs, that plain tifFi won Id forbeur their 
claim agamsthim, for the one moiety tbere4}f to the I at of January, 1843, 
nnd for the other moiety thereof till let January, 1844; that in pursnnneo 
nf said ft^eemont, Hawkins, on the 17th June, 1940, by deed of that date, 
conveyed said troets of land and personal property upon condition of said 
forbearance. 

Tbe 23d plea, in addition to the f»icts in the 3d plea^ elates, that after all 
the alleged breaches assigned in the declaratioti had been committed, 
plaintiffs claimed there was due to them from said Hawkins, for and on 
nccoTint of all and every of the breaches, tbe sum of ^5,00fl ; that plain- 
tiffs and Hawkins on the 17th June, 1840i, entered into an agreement, 
whereby itwaa mntnally agreed between plaintiffs and Hawkins, thnt if 
Hawkins and wife would convey to plfiintiffs t^vo tracts of land in l-'rcd- 
erick county, Md., and certain slaves, forniture, mill property, &c,, to se- 
cure the aura of $50,000 of the said $&5,O00 that plaintiffs would forbear 
nnd give time to Hawkins for payment of the *um of S50,000, on© mote* 
ty thereof 10 Ist January, 164^, and for the other moiety thereof to 1st 
January, 1B44 ; and abo, if Hawkins would coufess judgment in &ver ot 
plaintiffs for $30,000, to be released on the payment of ^15,000>lhM'€'siduo 
of the said sum of ^65,000, the plaintiffs would forbear and give time t4^ 
Hawkins fnrthe payment of the 15,000 until the Ifit of November, 1641 ; 
that in pursuance of this agreement, on the 18th day of June, 1840, Haw- 
Iuhb, m Baltimore County Court, confes&ed judgment in fiivor of plainti^ 
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for $30,000, to be released on the pcLyment of $15,000, with ioterest there- 
on from the 17th June, 1841, with stay for the payment of said sura of 
$15,000 until the Ist of November, 1841, which stay was entered of rec- 
ord as part of said judgment ; that also, in pursuance of said agreement, 
Hawkins and wife did, by deed bearing date 17th June, 1840, duly ac- 
knowledged and recorded among the records of Frederick county, con- 
vey to the plaintiffs the tracts of land and personal property agreed by, 
Hawkins to be so conveyed, and that plaintiifs received and accepted all 
of said property so conveyed to them by said deed ; that in and by said 
deed, said property was conveyed to secure the payment of the sum of 
$50,000, one moiety thereof with interest thereon from date of deed to be 
paid by said Hawkins to the plaintiffs on the 1st day of January, 1843, and 
the other on the 1st day of January, 1844. 

The 24th plea states the giving of time and the agreement for and the 
conveyance of property to secure the payment of $50,000 as stated in the 
23d plea. 

The 25th plea, states the agreement for and the confession of judgment 
with stay as stated in the 23d plea. 

• In considering the questions presented by these pleadings, I shall ob- 
Berve the order in which they have been discussed by counsel. 

As to the first plea, — that of limitations, it is unnecessary for me to 
make any observations, it being conceded by counsel, that agreeably to 
the decisions of this court it cannot be sustained in this case. 

As regards the fifth plea, — that of general performance, there must be 
judgment on the demurrer. This is also conceded by counsel for de- 
fendant, it being admitted to be bad ; first, because it is pleaded as an 
answer to the whole declaration, and the matter contained in it, is only an 
answer to part, 1 Saund. 28. n. 3 ; and secondly, because it faUs direct- 
ly within the scope of the language of the court of appeals in the case of 
the Union Bank vs. Ridgely, 1 Harr. & Gill, 415. 

The twenty-eighth plea* counsel have labored tq sustain, not only on 
reason, but on authority. In my judgment, the authorities to which they 
have referred do not sustain them in the view which they have taken of 
the question presented by this plea. The question is simply this : — Does 
ft creditor having knowledge of the violations of duty and breach of his 
bond by the principal, failing to communicate this knowledge to the sure- 
ty, or, to dismiss the principal, discharge the surety from all liability for 
subsequent breaches of the bond by the principal ? 

A careful examination of all the cases cited on this point, has satisfied 
me, beyond all doubt, that such failure to communicate to the surety, or 
to dismiss the principal would not operate to discharge the surety from 
liability for subsequent breaches of the bond, unless j by law, it is made 
ibe dutg of the obligee to communicate to the surety or dismiss the principal 
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on the oeturrence of a violation of a duhj\ bui^ thnt in iniucb a cfflsa surh 
omiBsiona would operate to the diHchargo of tho euretjr. This is dearly 
the view taken by tho auprome court of Now York in the case of the 
People Ts. Jnnson 7 John. 339. In thnt cnao tho action was on a bond 
execttted by tho fiither of defendant as one of the sure ties of one of the 
loan officopa of Ulster county under an act of the Legislature of that atate, 
by the 16th sect, of which the supe'iv'sors tetre reqmrtd in case of any ne- 
gkct or refusal of any loan officer to perfcnn, his duty^ to T€mov€ him, and 
appoint another in his stead; ye t^ notwithstanding the requh-ementa of 
the statute, the loan officer waa permitted to ret4jin his office for a period 
of 13 years aft^r his deficiency had been discovered. The court on this 
state of facts iay ; — **this case differs esBentially from tho ordinary case of 
a security iu a bond to a private individual. In such case the obligee is 
under no positive injunction /or legal obligation, to watch over the conduct 
of his principal debtor, and at stated periods to examine into hia accounts, 
and in case of failure in punctual payment, to adopt measures calculated 
to relieve the security. The risk of the insolvency of the principal is na - 
sumed by the surety, and the liability of the latter continues, unless ho 
should, at least, require of the creditor to enforce payment. But the dl- 
tiadon of the security in tJiis case is imddy different. The statute under 
which the bond was taken, makes it tho duty of the supervisors in each 
county, flCc, if it be found that any loan officer ha.^ refused or nejlecttd to 
perform tJie duty enjoined upon him, to elect another in his steadi The 
security had a right to look /o ifte promsions of tliis statute^ and to calculate 
his liability t on the presumption that the duties enjoined on these public 
t^ffi eel's would be faithfully and puDctually discharged ; and if sOt t^tat he 
could in no evfmt he responsible for more Umnone yearns deficienci/. There 
can be no doubt that the plaintiffs are chargeable with the consequences 
of the neglect," &c. By the language just quoted, the court meant and 
did decide that in a case where it ia by law made the duty of the obligee 
to dismiss the principal debtor, and failing to do so^ the surety is by such 
^ilura discharged, and the ground of the decision evidently was Ihere^ 
quiremenls of (he stalule under which the hond was given ; and it waa those 
require naents alone which distinguished the case from the ordinary case 
of a security in a bond to a private individual. In the ordinai'y case, the 
C4>urt any, **the obligee is under no positive injuctton, or legal oblrgation, 
to watch over the conduct of the principnlj and the same view is taken m 
3 Haiatead 1, where it is said there is nothing in the condition of the bond 
that he (the principal) ie to be watched," So in the case of the People 
TS, Benoer et al» 13 John. 3@4, (which was an action on the bond executed 
by the defendants, conditioned that two of them should well and truly per- 
form the office and duty of commissioners for loaning money, ifec»^) the 
court eay, (after adverting to another circaiDstance;) ^^iudepeudentfy of 
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tiiifl circumstance, however, the inttiaCioii of these commissionmv is not 
analagous to that of loan officers. There is no board whose duty it is an- 
nually to inspect their accounts. The general duties of the commissioaer, 
and of the Comptroller, are pointed out. But it is not. made the duty of 
the Comptroller to report to the GoYernor, or any other person, the defi- 
ciency of the' commissioners. In the use of this language, the court is ev- 
idently, (and indeed they say so in so many words in an earlier part of 
their opinion,) distinguishing the case from the one in 7th John, 339, and 
the only material difference between them so fiir as this inquiry is con- 
cerned, consists in this ; in the latter case it was by statute^ made the du- 
ty of the supervisors to dismiss the loan officer for a violation of duty, 
whilst in the other case, no statute made it the duty of the Comptroller 
to dismiss the commissioner or to report him to the Governor. But it is 
aapposedby one of the learned counsel for defendant, and is insisted upon 
by him, that the case of Taylor vs, the Bank of Kentucky, 2 Marshall, 565, 
establishes the principle set up in this plea. I have most carefully exam- 
ined that case, and to my apprehension, it is directly and most positively 
against it. It was an action on the bond of the Cashier of one of the 
branches of the Bank of Kentucky, and among other matters pleaded by 
the surety was, that the directory of the branch had a knowledge of the 
delinquencies of the Cashier, and connived at them. The court held 
that this did not necessarily impute knowledge and connivance to the 
mother bank, and that it is not the presumption of either law or of &ct,^ 
that every thing known to the branches is communicated to the principal 
bonk, but the court go on to say ** if the directortf at Frankfort (i. e. of the 
mother bank) had known that Pendleton was a defaulter, it would not fol- 
low that it was their duty to dismiss him. • • • The law did not en- 
join on the directory the duty of removing for any specific cause. They 
did not undertake, expressly or by implication, to notify thesttreties of every 
omission of duty which they might detect in the cashier, or to remove him 
for every such omission," But, say the court at page 570 of the same re- 
port, ** if the law made it the duty of the directory at Frankfort to examine 
the conduct of the Cashiers of the branch banks periodically arid to re- 
move them for any of the acts imputed to Pendleton in this case, then a 
plea by his sureties would be good, so far as it would charge a failure to 
remove after a knowledge that cause for removal existed.'* 

Now it is manifest that the court here refer the discharge of the sure- 
ty from a failure to give notice to him, or to remove the principal, to such 
cases only in which the law enjoins the giving of notice, or the dismissal 
of the principal ; and this is, as I have before observed, the extont of the 
doctrine in the People vs. Jansen ; and this is what is said in Marshall 
571, where the court, referring to the case in 7th Johnson, say : *^ the 
reasoning in that case shows that an omisBioii to remove an agent will 
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not t^laRse his 8ocuTif.left» unless tJie rtmoval &* a€lul}f tnjointd and pre- 
crihcd bylai(/^ But it is auppoaed tbe concluding paragraph of tlse opio- 
jon of the court in 2 MarflhaU holds the doGtriaa that if it had boon averr- 
ed that the knowledge and caniiivaoce was on the part of Uie mother 
bank, that each knowledge and connivance would l>e a fi-aud on the sure^ 
ty, which would di&charge him- This certainly cannot be what waa 
mennt to be deterininedt unleaa aU tliat wai previausJy said bj the sain© 
rribuoal is devoid of meaning. The couitt In this part of their opinion, 
sceu]f it is ti-ue, to intimate that if the deli nquenc tea of the Cashier had 
been wifikcd «; and en/^ouraged^ it would bo such a frand aa would dis* 
charge the surety ; but this is a very difl'erent doctrine from what h con- 
tended fer; but even it^ in this State, after the deciaion in the case- of 
Eichelberger v. Fin ley 7 Harr. and John. 382, could not be held to be 
law, for according to the principles of that deciiion, aoch encouragenicnl 
of a delinquent Cashier would be such a gi'osa violation of their trust a a 
not to compromit the rights of the atockholdei-a, and the aame principle ia 
perhaps deducible from the case of Minor et aL v$, the Mechanics Bank 
of Alexandria, 1 Peters 46, 

On a review of all the authonties on the subject, it will be found they 
are in perft^ct Imrmony on this point— that where there is no law enjoin- 
ing notice to surety, or the diamiaaal of the print, ipalt that the failui'o to 
<lothoooeor the other, or bolh, will not operate to the discharge of the 
aurety ; but in all cases, in which auiih a law extata, it will. Angell & 
Amea on Corpora tion^i 262^ And the reason for this distinction is none 
other tliun that atatod by the court in 7 John,, and by the comt in 2 
Marshall 570, namely^ in tho case of the existence of tbo statute, the se- 
curity may reasonably be supposed to have covenanted |o be responsible 
for the fidelity of the officer, because of the security the statute atforded ; 
in other vrorda, it is fart of his c^ntracL Eiiteitaiujug tlie&e views, there 
must be judgment on the demurrer to this (the 38th) plea. 

The 25th plea, it ie admitted, is good and that the demurrer to it must 
be overruled. It is stated in 3 Bacon^s Ahr. title J^jclmgtiishment, ** if a 
bond creditor obtains judgment on the bond, or has judgment ackoowl- 
ed<^ed to him, he cannot afterwards bring an action ou the bond ; for the 
debt is drowned in the judgment, which ia a security of a higher nature 
than the bond." Thia doctrine clearly disposes of the demurrer to thia 
plea. 

On the 3} 4, 33 and 21 pleaa several questions of importance arise. 

XsL Does the giving of time by the obligee to the principal, as a gener^ 
al principle, diachnrge the linbility of the security 1 

2. If ao, ia such a defence available iu a court of law ? 

3* Does the giving of time as averred in those pleas operate to tlie du- 
diarge of the surety, Claggett? 
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As TQgaKki tiie fiist quettioOf tiberd cm be, od the part of any one, but 
little, if any doubt, namely that time given to the principal releaaes llie se-* 
curity, the doctrine being too well settled, (to use the laognage of 2 
John. C. C. 559), ** that the surety is bound by the terms of his Contract; 
and if the creditor, by agreement with the principal debtor, without the 
concurrence of the surety, varies these terms, by enlarging the time of per- 
formance, the surety ts discharged, for he is injured, and his risk is in- 
creased. The surety is entitled to pay the debt when it becomes due, or 
he may call upon the creditor, by the aid of this court, to enforce his de- 
mand against the principal debtor. On pa3ring the debt, he is entitled Uy 
the creditor's place by substitution ; and if the creditor, by agreement 
with the principal debtor, witiiout the surety's consent, has disabled him- 
self from suing when he would otherwise have been entitied to sue, under 
the original contract, or has deprived the surety, on his paying the debt,» 
from having immediate recourse to his principal, the contract is varied to 
his prejudice, and he is consequentiy discharged. This is the true prin- 
ciple to be extracted from >the cases.'' The same principle will be found 
in 7 John. 337, 2 Vesey Jr. 542, 12th John. 174, 17 Jehn. 384, 2 Mer-- 
ivale 279, 2 McLean 451, 10 Peters 266, 11 Wend. 318, 2 Bailey 551. 

In regard to the 2nd inquiry, the doctrine is equally well settled in this 
countiy, whatever it may have been in England, that such defence is justi 
as available in a court of law as in a court of equity. 

The notion in England, as stated by Lord Loughborough in 2 Ves. Jr* 
542, was, that the form of Oie security forced these cases into Equity ; 
that where the principal and security are bound jointiy and severally, the 
security cannot aver, by pleading, that he is bound as surety, hut if he 
could establish that at law, the rule or principle by which his liability is 
to be determined is a legal princij^e* The jurisdiction of the Court of 
Equity, by the decision in tiut case, is evidentiy, referable to the^rm 
of the security ; and to the supposed difficulty oi ascertaining in a court of 
law, the relation of principal and surety ; it being admitted, that but for* 
these circumstances the defence would be as available in a court of law 
as in a courtof Equity. Now in this country no such difficulty of ascer- 
taining the suretyship has been experienced. In the case of 7 John. 336, 
the court say, ** there is nothing in the nature of the defence, to umke it. 
peculiarly a subject of Equity jurisdiction," and the court in the case of 
the Bank of Steubenrille vs. Leavitt, etaL^G Ohio, ** the defence which 
such an act gives to the surety is one .proper to be set up in a court of law*. 
The doctrine is originally of Chancery, and is of recent introduction there^ 
Its adoption, in the courts of law, is almost within our own time ' and it 
prevails, in either court. The same doctrine ifi maintained in 3 Washing- 
ton C. C. Rep 75, 8. Ohio Rep. 8, 2 McLean 451, 2 Marshall, 6 Ohio 
17, 1 HUl. Rep 15, 2 Bailey 552, 5 N* H. 105, 8th Pick. 128. 
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The 3d question is — does the giving of time as averred in t^<MpleB% op- 
erate to the discharge of Clttggett ? 

It is contended that the cases of Bowers* adm'r. vs. the State use of 
Dry den 7 H. dc J. 34, Clopper's adm. v. the Union Bank of Maryland 7 
H. 6c J. 92, and the case of Davey vs. Pendei^;rass 5 Barn, Sf Ald.l&7f 
are conclusive against the sufficiency of any or of dl these pleas. Be- 
fore reviewing these cases, a few of those determined in this country in 
States other than our own will be examined. 

The case of Sprigg v. the Bank of Mount Pleasant, 10 Peters 266, was 
the case of an action on a bond conditioned for the payment of the sum 
of $2100, executed by all the ohligpra bb prindpiUs^ which circumstance 
precluded the plaintiffs in error from showing that he executed it as «»rs- 
Ijf, and on this ground the case was finally disposed of; but Ihe court re- 
cognize the doctrine that had it appeared in the case that the plaintiff in 
error had executed the bond as surety and not as principal he would have 
been discharged. The ques^ns which the Court decided upon were 
those which arose out of the second and sixth pleas, and they averred 
tiiat after the bond became due, the plaintiffs, for emd in consideration of 
$2248, paid by Yarnali (the first named in the bond) to the plaintiffs for 
the discounter interest in advance on the said $2,100, for sixty days then 
next following, undertook and agreed with the said Yarnali, without the 
knowledge or <ioDseDt of Sprigg and the others, or either of them to give 
a fuither credit on the said loan of sixty days, and to extend the time of 
payment thereof for sixty days, and that the plaintiff did give the time, &c« 

The case of the U. S. vs. the adm'rs. of HiUegas, 3 Wash : C C. Rep. 
70, was a case of debt on a bond given by Hillegas as security for one 
Kichols who had been a collector of the revenue in Pennajdvanta, that 
he would faithfully discharge the duties of that office, &c. It appeared . 
that a balance was due by Nichols to the U. S., and without the knowl- 
edge of the sureties in his official bond, he gave to the U. S. bonds and 
nortgages, to secure the payment of the same, which were approved by 
the proper officers of the treasury, and by whnh the amount due to the 
U. S. was agreed to be paid in six, twelve and fifteen months. On this 
elate of facts, on the opinion of Judge Washington, judgment was for de- 
fendant. 

These two cases are similar in their circumstances to most of the ca- 
ses prevloosly cited for other purposes. In the first, (10 Peters 257,) the 
agreement was as averred in the pleas an executed parol agreement for 
the giving of time, and in the other, (3 Wa$h : 70,) an agreement execu- 
ted by the delivering of bonds and mortgages. Now if dieee cases and the 
many others to which I have heretofore referred, are authority, then, un- 
<ioubtedly^ the contract as averred in the pleas in the case at bar, are suffi- 
cient ; it being much stron^sr than that ia the ease in 10 Peters, and 
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Svith (be exaeptioB of the bonds identtcft! with the esse in 3 Washington. 
But it is said, that the cases in7 H.^ J, and the one in 5 Bam. A Aid • 
kold an opposite doctrine. The case in 5 B. 6c Aid. does, beyond question, 
decide, that it is not any defence at law to an action on a band against a 
surety, that by a paml agreement titne has been given to the pirincipel, 
but this does not decide this case, for here it is admitted by one of the 
learned counsel, at least, for the pfaiintifis that the mortgage is not in pa«* 
rol, and had not this admission been made the Court would haTe holden 
BO. I shall not undertal&e to criticise the decision, in any respect, of the 
very learned jurist who delivered the opinion in chief in that case, it^he- 
ing sufficient to show the ground on which the decinon rested. Abbott, 
C. J., said, **the ground, however, of my opinion in this case is, that 
general rule of the common law which requires that the obligation crea- 
ted by an instrument under seal, shall be discharged by f^irce of an instru- 
ment of equal validity.*' Now the agreement in that case was an unexe^ 
cuted parol agreement This being so, how can that case have any bear- 
ing upon all the pleas which I am now considering ? It does not in the 
assertion of the principle on which C. J. Abbott said he decided it, impugn 
the authority of either the case in 10 Peters, or of the one in 3 Wash- 
ington, for in the one the parol agreement to give time was executed^ and 
in the other, Che time was given under seal. 

Now let us see whether the cases in 7 H. 6c J. establish a different 
doctrine, for if they do. Whatever may be the law elsewhere| that fixed 
by them must be the law of this tribunal. 

It is supposed, and so most ably contended by counsel, that the case of 
Clopper*s adm'r. v. The Union Bank 7 H* 6c J. 92 precludes the setting 
up of the mortgage executed by Hawkins aud his Wife in bar of this action^ 
A careful examination of the decision in it) Will not, With great respect for 
the opinion of the distinguished counsel Who took this view of it, in my 
judgment, warrant such a conclusion. 

The facts in that case were simply these : Clopper for the accommoda- 
tion of Phillips & Co. had drawn eight notes in their favor, which were 
discounted at the bank of appellees for the benefit of the endorsers ; that 
|)revious to the falling due of any of those notes, Isaac Phillips conveyed, 
by deed of mortgage, to the bank, certain lots, &c., as collateral security 
for the payment of the notes, and that the bank allowed Phillips, in the 
mortgage, three years for the redemption of the property mortgaged. — 
Appellant also gave in evidence, that previous to the execution of the mort- 
fsage deed, it was expressly stipulated by and between Isaac Phillips and 
the Ca^ier of the bank, that Phillips H Co. should not be called on or re- 
quired to pay any portion of the principal sums, lent as an accommodation 
to Phillips dc Co., for the space of three years from the execution of the 
mortgage, and further, that no suit should be instituted against Clopper 
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HDlil after Ihe expiratba of the same period of time, and tbal to seetira 

tlieae ndvaurages to PhHlipa & Co. m well abo fo Cbpper, were the io- 
daceuieuta that led PliU'ips to oflfer to and execute tbe mortgage. The 
jHifri^agt cofitaintd no covenant for tJie pa tf merit of the debL 

It is CO Dte tided that the tblbvring [angun^^e of the Court e9tablhibe» the 
principle inflisf ed upon T^**It is laid down by the Court, in 5 Bacrou'g nb. 
tit. Release, (A, 2,) 683, that covenant perpetual, as Ibat the coirenamor 
w'dl not sue without huiitation of time, is a defeaaauce or abaolute release, 
and is pleadable in bar as such ; and a distinction is there taken betwoen 
such a covenatit and one stipulating not to sue for a Htm ted time ; and 
that in the latter case it could not he pleaded in anspeDaiou of the action, 
but the covenantee must seek his redress in an action upon the covenaut. 
Such is the undoubted law in an action of covenant, but we do not Hiidr 
from an exauiiualiou, that it has ever been extended to the action of a»- 
sump»U, &c." Now although the Court eay this is the undoubted law in 
an action ofcovenanJ^ yet it was not on this law^ that the caee was dtcided - 
it was but a mere passing remark on the question. So far from it, the 
Court, (if the remark can be imagined to have any bearing in this case,) 
decide that case on aprincqik whiek efilMlshes thesu£iciency of the contract 
set wj) in lite pUas at bar. The whole cbject of the Court Feems to be 
to get rid of the principle iu the case before them, refusiug to extend it to 
an action of assumpsit because it was calculated to produce circuity of ac-^ 
tion. Now what was the cause of action in that case ? Nothing else but 
the promisioiy notei of Clopper ; and ho contended} that as be was but 
an accommodation drawer, the giving of time released him from liability. 
Now this giving of time was to bo eindcnccd by the parol agreement by 
and between Phillips 6i , Co. and the cashier of the Bank, which was 
alleged to have been the inducement to the giving of the mortgage and 
to have been entered into before the execution of the Jti&rtgage. Tt was urg- 
ed in behalf of the Bank that this agi*eemeut could have no obligation. — 
Upon thin point the Court say, " whatever might be the force of the ob- 
jection, t)uit this agreement not to sue could havo no obligation, ill consid- 
emtion relating to land, and the tnortgage coataimng the stipulation 
between the par tie s* it i» sufficient to say that it preceded the mortgage, 
and that the testimony does tmt show ii'h ether it ?^ m meriting ar not. This 
Court cannot say it was a verbal agreement for the purpose of invnlidu- 
ting it." •»•♦** *^*^ We entertain no doubt hut 

that the agreement b valid, trnd thai Cl&pper may avail himself of it, aWioagh 
made by Phillips ^* Co," 

In that case the Court refused to infer that the agreement to give the 
mortgage was not in writiug, and determined it to be valid, and available 
(O the security. To my apprehension that is precise ty thia case. If tliej*et 
a parol agreement, (for this chaise ter was not changed because it wiu 
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supposed to be in writing,) benefit could avail to the accommodation of the 
drawer of a promissory note, why cannot the mortgage, an instrument \ l\ ;[; 

tinder seali avail in this case^ to the benefit of a surety on another instru- 
ment deriving its solemnity^ solely from the fact that it is under seal 1 It 
seems to me, the case obviously decides this, that one parol agreement 
can effect the liabilities of parties to another parol a^*eement; and if so, 
why not one specialty have the same effect on another ? The princij^e 
is the same. 

Entertaining these views, if the construction placed on the case in 7 
H. & J., 32 be correct, (which I dissent from,) the case which I have 
just been reviewing would control it. But in the case of Bowers vs. the 
State, the question was not before tJte Oomt ; the only question there was, 
did the single bill extinguish the original bond, and the Court held it did 
not. But this is not the question here involved; it is not whether the i :, ;, 

original contract was extinguished ; but whether its terms of performance 
were so varied as to discharge the surety. If so, then the surety is dis- 
charged. I think the plaintiffs have, by their acceptance of the mortgage | \ I 
and the giving of time as therein stipulated, varied the terms of peifor- j ' j 
mance of the original contract. Whether what they did, was, or was not, j ' 
for the benefit of Claggett is not the matter to be inquired into here, no» 
in a Court of Equity, 3 Wash. 76, 2 Watts 47, 2 McLean»s C. C. Rep. 
451. These authorities show that even if what was done was for the ben- 
efit of the surety he is discharged — provided the contract into which he 
originally entered is varied in regard to its performance or in any other 
way by a new contract on a good consideration. j ! 

Being of these opinions, I direct judgment to be entered on the demur- 
rers to the Ist, 5th, 28th, 3d, and 4th pleas, and overrule the demurrers to 
the 23d, 24th and 25th pleas and rule them to be good. The judgment is | 
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given on the demurrers to the 3d and 4th pleas, because the. first sets up f ! ^ ^ : 

nothing but a, parol agreement, and the 4th because it is defective in its f> « • ^ 

averments in regard to the execution and delivering of the mortgage. |' ,' ' " . 

After the delivery of the opinion, the counsel for the plaintiffs ask- ! * ' ' 

ed leave to amend the pleadings, which was granted by the Court, the , ; f , 

Counsel announcing their readiness to proceed at once with the case. — ""I [ !'* '' 

The Counsel for the defendant also asked and obtained leave to amend {i i L 

their pleadings, and further asked a continuance of the case, which was i i | !'^ 

granted; whereupon the plaintiffs put in replications to such of the pleas Ifj ; ; i 

of the defendant as were sustained by the Court, but before the case could ll . \ [ 

he tried before a jury it was compromised. t '• 

ly Counsel for Plaintiffs — Hon : Reverdy Johnson & Hon : Wm. F. ^ ' I ' 

Giles. For Deft— J. V. L. McMahon, Esq. & Hon : John Nelson. ^ , ^ i 
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tS THE MATTER OF THE INQUISITION FINDING MORGAN HINOH- 
MAN A LUNATIC. 

In the Common Fleas of Bucks County ^ Pa. 

(1.) The 6th section of the act of 13th June, 1836, reqnires the Cotirt to di^ 
rect notice either to the p&rt^ in respect of whom the conuuissiou shall ii8u&> 
or to some near relations or friends wno are not concerned in the application. 

(2.) Such relations or friends as counsel a finding against the alleged luna- 
tic are excluded from the list of persons competent to receive notice and stand 
in his stead. 

(3.) A second commission cannot be issued npon the original petition where 
the inquisition and proceedings under the first commission are set aside. 

The Hod. David KraUse, Pi*esident, delivered the foUowiog opinion 
of the Court. 

These proceedings show defects thftt cannot be overlooked, and which 
would be fatal under the act of 13th June 1836, if even there had not been 
too great haste in executing the Commission and placing Mr. Hinchman 
under disability as a lunatic. The 6th Sec. requires the Court to direct 
notice, either to the party in respect of whom the commission shall issue, 
or to some near relations or friends, who are not concerned in the appli- 
cation, and the object being to procure a defence when that may reason- 
ably be made, it is obvious that such as counsel a finding against deft, or 
desire it, are excluded from that Hst of persons as ineligible to stand in 
his stead. For some purpose or other this direction was not asked of the 
Court; and notice was not given by the Commissioner. Nor could he 
have given any that Would be held timely from the 1st to the 5th Feb., the 
space hp allowed to intervene between the presentation of the petition, 
and the meeting of the Inquest. The idea seems to have been entertain- 
ed that to have blood relations present, though known to be against the 
party, Was enough to satisfy the letter of the law ; and consequently hiB 
friends who might have stood in his defence— who might have brought 
forward the numerous Witnesses in Bucks County and Philadelphia, who 
now testify he was a sane man and thus have carried out its spirit — had 
no information of his confinement, or the causes for restraining him of his 
liberty, or the time and place fixed for the trial. Nor was he himself 
summoned beforehand or brought in at the time to be present at the ex- 
amination of the witness, on whose testimony he was pronounced incapa- 
ble of exercising the rights and duties of husband, father and citizen. He 
was in fact not present for any purpose of defence, but for exhibition mere- 
ly — a conclusion that is forced on the niind by the whole course of con- 
duct ; for the witnesses had been heard when he was called into the 
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room; his desire to have friends and counsel t» aid him, was disregarded, 
and the business affecting all his high interests was concluded after he 
had been removed. In Ex Parte Cranmer 12- Ves. Jr. 4^, Chancellor 
Erskine says, ** the party must certainly bo present at the execution of 
the commissioners. It is his privilege ;'* and such must be the construc- 
tion of our statute except where from the necessity of tiie case it is im- 
practicable to give literal force and operation to the principle, as in the 
state of facts instanced in the 3rd div. of the Sod sec, by which a com- 
mission may be executed against an inhabitant of the state, who is absent 
from it, in the county containing his real estate. But that is justified on 
the ground of its being a purely beneficial measure, to save the property 
from impending mischief; and to prevent oppression, the Court exacts 
ample proof that such is the object, and directs extraordinary efforts to be 
made by publication or otherwise to reach *the party with notice. In all 
other cases provided for by the act — as well that under consideration as 
that where the alleged lunatic is in the Commonwealth but has no fixed 
residence — he is followed, and the Commission is executed where he is 
found, that this privilege of being present may be secured to him, and se- 
cured not merely for exhibition of him to the Commissioner and Inquest, 
tho' that is doubtless one purpose, but also to give him full opportunity of 
defeating proceedings improper for the want of foundation or legal con- 
duct in any of its stages. It would be unprofitable to add other reasons 
for setting aside the Inquisition. It is indeed impossible to sustain it against 
the fundamental objections that have been stated. But it may be added 
that another Commission cannot be issued by the Court on the petition 
in this case, if such thing should be desired. Pecuniary inconvenience 
is not that which the act contemplates as a ground for not appointing the 
trial at the party's residence. 16 Ves. Jr. 340. And here he resided on his 
farm in the county, actively, and as his neighbors testify, intelligently en- 
gaged in his proper vocation, unsuspected of any mental disorder, except 
by a few relations and others, who took their impressions from reports, 
or had their preconceptions from slight causes, thus strengthened. In 
this condition he was surprised in Philadelphia, whither he had gone to 
sell his produce in the market, with the announcement that he was thought 
to be deranged — that he must abandon his affairs and go into confine- 
ment — and on the Certificate of a physician who had not seen him for 
months was made an involuntary inmate of the asylum at Frankford. — 
Neither his health nor any known disposition to inflict injury on his 
friends or himself required such restraint as a measure of safety. Some 
occasional irregularities in his conduct are ti'aced up from 1839 to 1847, 
and aggregated to found the fact of a distempered mind and warrant this 
summary process ; but at the time it was executed upon him he farmed 
Vol. VII — 33. 
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wbU; made his borguntf well, settled hin accounts exactly, paid 4b pnncti>- 
aUy as most debtors, and had the good opimon of his neighbors, who 
with few exceptions esteemed him as a good housekeeper and farmer 
RS well as an intelligent citizen. A few of his acts may be considered 
blame- worthy in the relation he bore to the parties complaining of them ; 
but, on the testimony, they may well be ascribed to provocations which 
ought to have been avoided in his circumstances — at all events, one would 
think, it required but little charity to place them in the category of com- 
mon occurrences in men*s lives who are touched, as he is said to have 
been, with the infirmities of a nervous constitution. This seems to have 
been his misfortune, but the evidence does not satisfy the Court that it af- 
fected his mind to any extent, for which an affectionate or discreet defer- 
ence to his opinions and plans for a frugal husbandry, whilst the pressure 
of debt remained on him, wouM not have been tiie best remedy. His 
friends near him however thought otherwise ; and had him declared a lu- 
natic, on the testimony of physicians, who to say the least, give us but a 
vague account of the moral insanity, under which they believed him la- 
boring. It is not necessary, on the question now before the Court, to ex- 
amine into the truth of that finding for more than to see whether it waa 
inconvenient in a legal sense, to have removed him to his residence for 
the purpose of executing the Commission. The petitioner may have 
considered it so in reference to the trouble and expense merely, and 
doubtiess acted on some such view of the case. But that is not the view 
of the law, in the judgment of the Court, where the facts show the party 
in the condition of Mr.. Hinchman. 

Inquisition and the proceedings in the Case are therefore set aside by 
the Court. 



DAVID GRAVES r. JAMES S. GAMBLE. 



New Jersey Essex Circuit Court, 

(1.) The New Jersey Rail Road Co. are common carriers of passengen for 
hire, and as such are bound to carry a passenger to Ms destination npon his 
paying the usual fare, unless good reason be shown to the contrary. 

(2.) The Rail Road Co. may make and enforce such regulations as are rea- 
sonableand as may be found necessary in the fair transaction of their business. 

(3.) The question of the reasonableness of the regulation is a question of 
fact to be subn^itted to a jury. 
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(4.) Th^ ex^rcidB of a clearlj legil right 10x7 ainrtunt to a treapaas, ir 1 
AAiiry violence b J iijci ; lli« qaii^tiuu wlutlier tbs dLHeiulmit exercjitie 
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e^iiry violence bj iijci ; lli« qaii^tiuu wlutber tbs dLHeiulmit exercjitiej any 
trrce h^y owl wUich tli^ ii^ceaJity of the caae clearly required i^ a queation of 
fact aad k to ba lubmitted to tte JTiry. 

TiiJa is an nctioa of tFospasg^ brought by a clergyman of the Hothodist 
Clmrcb, to recover damages of the defendant, an agent of the N. J. R. 
K- Co, for turning him out of the cars, some time in Miirch last. 

On the part of the Plaintiff, Bodine Qoffin, of Bnrliugton County, testi- 
fied that Gravea was a passenger in the morning Phila. train on ihe 24 tU 
March J last; Gamble cams through the cats for the tickets, when plaintiff 
paid him T5c. ; defendant asked him i£ he had a commutation tickett and 
requested him to showit ; some w orda ensued, and defendant said ii' ho 
did not show hts ticket, ho would bo obliged to put him out of tho cara ; 
defeadanjs tlien passed on, and took the other tickets, and whon the traiu 
arrived at Newark, came again, and asked plaintiff to show his ticket \ 
plaintiff replied that he would not ; was a second tiTne askodi and again ra* 
fused, when defendant said lie should have to put him out — ^^dlediosoma 
mon, and forcibly put plaintiff out : Graces had a commutation ticket, and 
had previously shown it to a passenger, but refused to allow tlL6 defen- 
dant to aee it : that the manner of the defendant was short and crosa, 
and tbat he became excited towards the last. This was the only witoe^^ 
on the part of the plaintiff to the transaction : icveral others testified that 
they had passed in the trains between Newark and Trenton, and had not 
been obliged to show their commatation tickets, but that the agents wero 
acquainted wttb tbcm. 

The defence is, that tho charter of the R. R. Co. allows them to charge 
^ij2b from N. Brunswick to New York; that the rules require the agents 
to collect that fare, or aee the tickets of the passengers ; if passengers will 
not show their tickets, the rule in, they must leave the cars. 

Robert Schuyler^ Vice President of the Co., stated that the agentij 
were instructed to collect 8 1,25 fjire of each passenger from New Bruns- 
wick to New York, unless they bought tickets, and showed them ; thoae 
who purchase tickets pay 75 cts; persons holding commutation tickets pay 
75 eta, but must show them ; if pussengers refused to show tickets, or pay 
the higher fare^ the agents must put them out of the cars* 

Joseph Grates, (of the Nat^ Intelligencer,) says, the first tbat he saw of 
Ihe difficnlty was, tbat the conductor was asking and entreating the paa- 
Sanger to show his ticket, if he had one, or pay isome amount of money ; 
the passenger refuaed to do either, or to do anything which the conductor 
requested but plainly set him and bis authority at deJiance ; the conduc- 
tor told the passenger what bis duty was iu the matter, and in a civil and 
Tinoffeasjve manner repeated his request several times that the passenger 
would comply with the rules, and either show his ticket, or pay the mon^ 
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ey ; the conductor made no threats or attempts to pqt the passenger ont 
until every other means seemed exhausted, and when he attempted to 
remove the passenger from the cars, used no more force than was neces- 
sary to accomplish the object ; the passenger resisted, which rendered 
force necessary, and was quite violent in his langtiage and manner. 

Q. D. Clark and V. Dukehart, of Baltimore, A. W. Griswold, mail 
agent, H. K. Ingrahatn, and others, who saw the transaction, corrobor-* 
ated in substance the last witness* 

Messrs. I. W. Scudder and F. T. Frelinghuysen for Plaintiff, Messrs. 
A. Whitehead and Wm. Pennington for Defendant. 

On the 10th March 1848, Green, Ch. J. delivered the charge to the ju- 
ry. The following abstract is believed to contain the substance of its im- 
portant points. The abstract is taken from the Newark Daily Advertis- 
er, a paper conducted by one of the ablest, and at the same time most 
accurate editors in the state of New Jersey. 

The Chief Justice, in charging the jury, set out by concurring in the 
position of the plwntiffs counsel, that the Railroad Company are commori 
carriers of passengers for hire ;— and as such were bound to take the 
plaintiff as a passenger, and to carry him to his place of destination, upon 
his paying the accustomed fare, unless some good reason could be shown 
to the contrary. But whilst this general obligation rests on the company, 
they are entitled to make and enforce all isuch reasonable regulations as 
may be found necessary or expedient in the fair and faithful transaction of 
their legitimate business : such as the regulation of the hours of starting 
' — the appropriation of distinct cars to female passengers or to invalids — ^ 
or passengers crossing the entire line : requiring the pa3rment of fare, be- 
fore admitting to a seat in the cars, ^c. Their right to make proper reg- 
ulations of this kind, is undoubted. Such regulations are often as neces- 
sary to the convenience of the passengers as to the interest of the Com- 
pany. The fact that the Company made the regulation in question is 
clearly proved. The question is : is it a reasonable and proper one ? or 
is it needlessly annoying or oppressive to passengers. Without a corres- 
ponding benefit ? Can any mode be adopted by which the manifest rights 
of the Company can be protected With less inconvenience ? If a hundred 
passengers enter the cars at N. Y. destined to twenty different points 
along the route, admitting they first pay their fare, how is it to be ascer- 
tained to what point they are entitled to travel ? May the Company 
mark each individual ? shall they provide separate cars, or apartments 
for each point of travel and compel the passengers to Newark to take one 
car, to Elizabeth another, and to Rahway a third ? or, shall they requu'e 
each passenger to take the evidence of his right to travel upon the road, 
and to exhibit it when reasonably requested to the agent of the Company? 
If the latter plan is the most Simple, the least annoying or oppressive to. 
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passengers, it would seem clearly to be not unreasonable, and therefore, 
not unlawful. I submit it to the jury as a question of fact, whether the 
practice of furnishing tickets, and requiring them to be es^hibited on suit- 
able occasions and so often as may be necessary to guard their agents 
against imposition and fraud, is an unreasonable regulation. If not, it is 
not unlawful, and every passenger who enters the carsi, enters them sub- 
ject to such regulation, and is entitled to travel upon the readonly on con^ 
dition of his conforming to it. 

But it is said, admitting the right to impose such a regulation-^ does the 
mere refusal of the passenger to show his ticket, make him a trespasser* 
or entitle the agents of the Company to turn him forcibly out of the car ? 
If the Company have the right to make the regulation, they must certain- 
ly have the right to enforce it or of requiring the passenger to leave the 
cars. The question is not whether the passenger becomes a trespasser; 
but whether the agent becomes such if he attempt to enforce the rule. — 
Eveiy passenger who enters the cars acquires this right to be transported 
in them, subject to the reasonable rules of the Company. He enters 
them upon that condition. If he infringe those rules and there be no oth- 
er mode of enforcing compliance and protecting the rights of the Com- 
pany, this right to remain in the cars ceases. He is not converted into a 
trespasser ah initio : his continuance in the cars is lawful, until his right 
is determined by a violation of the condition on which he took his passage. 
If he had taken his seat and paid his fare to Newark, and by the rules of 
the Company every passenger was required to pay his fare from Newark 
before the cars started, is there a doubt of the agent's right to remove him 
if he refused to leave the cars or pay his fare ? And if he have paid his 
fare and acquired a right and conceals that fact from the agent making of 
him a lawM and proper request, will the agent be a trespasser for re- 
moving hun, when the act was induced by his own wrong? I think not. 

I see not why the case is not entirely analagous to that of an inn-keep 
er, who is bound it is true to entertain all who apply for entertainment 
at his house ; but who is always entitled to lay down reasonable and prop- 
er rules to be observed in it : and he who enters as a guest, enters sub-^ 
ject to those rules ; and his right to remain lasts no longer than his com- 
pliance with them. Is the inn-keeper a trespasser for compelling him to 
leave the house when he infringes these rules? The only question ia 
whether the rules infringed are reasonable rules. If they are, the inn- 
keeper certainly has a right to enforce them. 

It is further said that the rates of fare were not posted up nor advertis- 
ed. The law does not require it. If the Company should arbitrarily 
establish different rates of fare for passengers in the same tnun, advertis- 
ing the lower rates and concealing the higher, and a passenger should en- 
ter the cars ignorant of the higher charge, it would be a grate question 
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whetb e r 1 1 c ould be demanded of hi m . But m the preaen t i n ttaDce the rm 
is no pretence ef auj such mistake- The plaintiff puts himself diatinctly 
^nd aTOwedlf on the ground that the defendant had ao right to see his 
ticket. 

It ifl said again thatthe agent received the plainti^s monej ; that there* 
by a contract to carry him to N. Y- was completed ? and his refusal to 
pay more would not justify his being oxcludftd. But the evidence is, that 
un receiving the money^ the defendant immediately requested to see tba 
plain tiffs ticket J and being refused, stated that bo would remov^e him 
from the cars. If any arrangement was made^ it was clearly subject ta 
IJiQ condition that the plaintiff should show his ticket. 

Hut the oxorcbe of a clearly legal right by abuse, may amount to & 
trespass. If the possongor ia wantonly insulted, or his feelings outraged, 
— if undue mlonce is used in removing him from the cars, — or if an at- 
tempt be made to remove him by force before requesting him to depait ; 
if ho be removed from the cars in an unfrequented spot, far fi-am human 
habitation, in the midst of a tempest, in the darkness of midnight : — in 
fihoi% if any wanton act of aggressi^jn be committed upon tbo rights of tho 
passenger ; if there be any exerciaa of anthority or power beyond what 
is clearly requiredt by the necessity of tho case, to protect the just rights 
of the Company, they become the aggressors, and are answerablo in dam- 
ages. This brings us to the question of fact in this case, whether the de- 
fondant, in removing die plaintiff was guilty of any abuse which conatiru* 
ted him a wrong doer 1 If from the evidence, you think not, you will 
find for the defendant. But if you are of opinion that he was guiUy of 
such abuse, your verdict wdl be for the plaintiff, with such exemplary 
damages as in your judgment the character and extent of the injury re- 
quiree. 

Verdict— /w DefendoML^ 
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iilebical lurtBpntbence. 



In the case of the Com. r. John Haggerty, who was convicted of Mtii^ 
ider of the first degree before tiie Oyer 6c Terminer of Lancaster county 
at Jan*ry. sittings 1847, Lewis, President, in die course of the charge 
made the following remarks in relation to the utility of the Medical Sci- 
ence in legal proceedings. (Vide Lewis' Crim. Law, 403.) 

** A resort to Medical Science is for many purposes highly advantage- 
ous in Judicial proceedings. To this source we look when we desire to 
team the effect of chemical agents upon each other, and upon the human 
tBubject — the structure of the system — the effect of injuries inflicted — the 
symptoms which determine the presence of disease—'the mai^s of des- 
truction by violence — the indications which establish the existence, nature 
and extent of mental alienation. Upon these and kindred subjects, medi- 
cal writers may be consulted with advantage. The nature of their pur- 
suits has directed their attention to the subject, and given them peculiar 
•opportunities of forming a judgment. Ou this account their opinions, 
-confined within appropriate limits^ may be read with profit^ attd should be 
examined with respectful consideration. But they claim not the right, 
and they possess not the the power to prescribe the rules which limit the 
extent of human responsibility for crime. For lliese we must look to 
the more authoritative doctrines of the Common Law. Unlike the theo- 
ries of nresponsible writers stimulated by a desire to «staWish some favor- 
ite doctrine, the principles of legal accountability are tested by ezperieaoe, 
sanctioned by time, and have their foundations laid in the solemn official 
consideration of all that is due in mercy to tJie accused — ^in justice to the 
safety of socie^,'* 



IN THE MATTER OF MAYOR SPRINGER'S APPLICATION FOR A 
PBDLBB LICENSE. 



In the Quarter Sessions of Lancaster county — opinion of Levns, PresiderU, 

The 7th section of the act of 5th May 1841, directs that no person 
shall be licensed as a hawker or pedler, unless he shall produce ^^saHsfiU' 
Ury emdence^^^ on oath, from at least two respectable practising phyii- 
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clan a, that such applicant "ita, inpoinl of facf., hy reason of bodily disa- 
Mlittf, di€ nature and character of which shall he stated^ unable to procure 
a livelihood at his trade^ if he have any, or by bodily labor/* It is a well 
ealablished principle in the law of evidence, that wherever the o^ntiions 
of persons having pecuhar knowledge of the subject of which they speak, 
are received in evidence, such opinion a must be accompanied wHth the 
reasons upon which they are founded. If an opinion appear to be well 
sustained by the reasons given in its support, It must nacessnrity operate 
upon the mrnde of the triers. But if the reasons are insufficient it will 
deserve but little consideration. And therefore no judge or jury can 
know whet credence to give to a mere opinioo unless the reasons upon 
which it is founded are also set forth. This principle of common law* 
piid we may add, of common sense, is preserved by the Legislature in the 
act of Assembly regulnting the granting of pedler*s Ucenaes. It is the duty 
of the applicant to lay before the Court " satisfactory evidence ^' of his in- 
ftbility to earn a hvclihood by bodily bibor. Kno other language bad been 
used, the general principle would apply, and the reasons as well as the 
opinions of medical witu eases would be required. But the act further de- 
clares that the evidence shall be derived from pmcti&ing phy&iciani* Om 
is not sufficient. As many witu esses are required as would be necessary 
to convict of treason or perjury- By the mourh of two witnesses shall 
the fact be established that there is a ** bodily disability/' and it m impera- 
tive that "tfie nature and character ^^ of that disability shall be stated. We 
are informed by the testimony of the physicians that the applicant ia af- 
fected with ^^Gastro-HepaUil^ia." The wisdom of our ancestors^ in the 
country from whence we derive our common law, by civil and Ecclesias- 
tical statutes, dlscouatenanced tlio performance of religious services, and 
the pleading in Courts of Justice " i?t a tongue not understanded of ihe 
people '.^^ And, unskilled oa we are in the Medical Science, we trust we 
shail be excused if we fail to arrive at any occult meaning which may be 
supposed to lurk behind the fanciful compound of Greek terms in which 
the Medical Science delights. Wo see nothing in the term used in the 
present case, either arising from the separate origin of each part of it, oc 
in the nature of the new compound, which indicates any thing more than 
that the applicant is affected with a pain in the stomach and liver* How 
seriously affected, whether extensively, permanently or temporarily afTec- 
ted, is not stated. Neither the nature or cause of the pain is stated. — 
Gastro-HepafiiM, if the compound be admissible, might have conveyed 
the idea that the disease was accompanied with intlammatOTy action. 
But Hepatalgia is still more indefinite to our comprehension. We only 
Bee that the applicant has a pain of some sort, and that the location of the 
pain Is either Jn the stomach and litter or in the reg^ of these portions of 
tite human system* The hcalian of tho disease is proper ; but whether 
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it ariaea from a mtrehj local ftffection^ or from aomo gflneral condition of 
tile BjBtem ia not stated. Its ** nature and cJiaracter '* must be stated, and 
from theao the Court must judge whether the applicant be entitled to a 
licence. For aught that appears the active life of a travelling pedler may 
produce an exacerbatbn of the cotb plaint which may be mnch more inju- 
rious than his present pmranit. We are callirig for no high esertion of 
medical tnfent — we require no display of the learning of Classes and Or- 
ders fluch as Cullen, Linnaeus, Vogel and otliersT have givan to the pro- 
fession. But wo do require a plain statement of ** the nature and charac- 
ter " of the bodily disability relied upon, in order that we may pran ounce, 
upon our own consciences, that we have ^^sallsfactor^ evidence" of tho 
applicant's inability **to procure a liveUheod by hia trade, or by bodily la- 
bor.." — We have no such evideoce before uB on the present occaeian, and 
for this reason the petition for the license is denied. 
Sep. 24 1847, 



Professor BuHDiiN", spiking of the utility of Medical jurisprudence, re- 
marks that—*' The Medical witne^ so boou m he kisses the book, is on 
his guard against entraptnetit by the lawyer, and like the frighted man 
on ice ie sure to fall from Bti^enlng of hij^ joints and rigidity of hia inus- 
cloB^ If Buch witness were instructed in the rational and established rules 
of evidence, knew the diJTerenco between fact and notion, between evi- 
dence and heaT'say or boi>k sity^ the cause of justice would be more sub- 
served, and much professional and pei^oual niortiiication escaped. — To th^ 
Lawyer and to the Physiciao, Legal Medicine properly taught would be 
of great interest and utility" 



In the case of Harlocker v, Gertuer, tiied in the Common Pleaa of 
Columbia county ou the li)th January » 1842, the court, (Lewis, Presi* 
denti) instructed the juiy that a book of original entries, when proved by 
the oath of the pailj, was evidence of medicines sold axtd delivered and 
of their prices ; but where it appeared that tbo plaintilfhad eoui tnonced 
the practice of medicine without any previous study or ejcperienco, and 
he did not disclose tlie nature of hii* compounds, oi- the ingredients of 
which ^ej were composed, (the book only describing til em as *'^ papers ^^ 
and ** boxes of salve-*) the jury would be fully justified in finding them to 
be d no value whatever. To allow a recovery ou a book account for sccrei 
rtmedies would encourage empiricism in its worst form. 

Verdict £br the defrndani^ 
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Suyremt Court of ^tunsi^liDania. 

PHILADELPHIA, 

T?l^tf MajfOfTf Alder man aiid citizens of Philadelphia vs. the CommUsion* 
trx f>f the districts of Spring Garden amd NortJtcrnLiherties.' — BjU pray- 
ing injunction to restrain respondeDts from using the water of the river 
Schuylkill for drlDking and domestic purpose s, the city cluiming the right 
to the body of the water as vendees of the Schuylkill Navigntioo Co, At 
I^d PriuSj Mr, Justice Kennedy decided iu favor of the Complainants 
nnd decreed a perpetual injunction — upon the appeal the decision of the 
Supreme Court wn a dtdivered March 1, 1848, by Giljson, C. J* 

The following extracts from the opinion contain alJ that is material to 
a proper under Btnnding of the case : — 

*'■ Notwithstanding the range which the argument has taken^ the ^ound 
of tills cf^ntrove rsy iioa in a narrow epace. Instead of depending on 
general constitutional law, the question before ua depends on the inter- 
pretutioti of a short and isolated section of a fitatuta ; but the quotations 
irttm the civ ilia hb, and from Lord Hale, bear strongly upon it- They ©s- 
tnblish that the uae of water do wing in its natural cbannela, like tlia use 
of heat, lightj or air, has been held, by every civilized nation^ from the 
earliest times, to be common by the law of nature, and not merely public, 
like the use of a river or a port, which is subject to municipal regulatiou 
by the law of the place. They establish, also, that the domestic uses of 
water are its natural aud primary onea. Air is not more indispensable ta 
the support of animal or vegetable life* Water is borne, by the air, in the 
form of vapor, to the remotest regions of the earth, for the free use and 
common refreshment of mankind ; and to interdict the use of the one 
within any particular locality, would be as monstrous and aabvei^ive of 
the scheme of animal existence, as it would be to interdict the use of the 
other. It ia only when it has been received on the surface of the eaitb* 
uot while it is falling from the clouds, that it can be made to minister to 
the ordinary wants of life ; and if it be common at first, it must continue 
to he so while it is returning, by its natund channels, to the ocean* Ko 
one, therefore, can have an exclusive right to the aggregated drops that 
compose the masses thus flowing, without contravening one of the moiC 
peremptory (awa of nature* Water may be exclusively appropriated by 
being separated frojn the mass of the stream, and confined in tanks or 
trunks ; but then it would have ceaaed to be nqua profiuens. It does not 
cease to be so, ho waver, by being merely impeded ua its natural ch^iitiel 
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by a dam^i That a law of nature may be displaced by even legislative 
might, has been stoutly denied by high authority, though, perhaps, with- 
out concluaive ofToct where the queBtion is one of power* and not of right; 
but where a court has to deal with a question of construction, and not of 
power, tho pn»tection of Huch a right from violation by superior force^ 
mnst always turn the scale. Nothing but the moat clear and Imperfttiva 
expression of the legislative will could prevent it. What we hftve to do, 
then, 19 to see whether the LegislHture has intiiaputably debarred all man- 
kind from drawing water from the Schuylkill river, except by permiasiou 
of the Schuylkill Navigation company, or the city of Philadelphia, its 
alienee. 

The city claims, not imroediat&ly by grant from the Common wealthy 
but by convey B nee frvtn the company ^ which ctin pass no raaro than the 
company has power to give. The fifteenth section of the net of incorpo- 
ration provides that "the said president, managers and company, shall 
have the privilege, and be entitled to use the water power from the said 
river, sluices, or canals, to propel such machinery as they mny think 
proper to erect on the land which they may previously have purchased 
fi-om the owner or ownora ; or muy sell in fc^o simp e. lease, or rent, for 
one or more ycar3, the said water power to any pernio n or persons, to btf 
used in such manner, and on such terras as they may tliiiik proper ?** 
with condition that the couaequences of tlxe grant shall not, at any time, 
impede the navigation- Nothing contained in any subsequent on^ttmont 
touches the subject of water power, except a proviso subjoined to the 
twenty-fifth section of the same act, which declai'esi '* that in case of for- 
feiture by the companyj the owners of water power created by any dam 
erected by virtue of thia act, shall bo obliged to keep In perfect repair and 
good condition, any dams, slopes, or locks, connected witli such water 
power, under and subject to the snme conditions and pennllies as tha 
company originally wore ; and shall have a right to charge and receive the 
same tolls as the company are authori/^ed to receive by thia act^ and in 
case the owner or owners of auch water shall neglect or refuae to keep 
such dams, slopes, or locks, as aforesaid, in good repair, fit for the pas- 
sage ef boats, arks, and rafts, as the case may be, the Legislature may re- 
sume all the rights, privileges, and ft^nchises granted by thia act," I 
have extracted the proviso entire, not only to present all the legislation on 
the subject to the eye at once, but to show that the question before us de- 
pends exclusively on the fifteenth section. 

Now a grant of water power is not a grant of the vmter for any thing 
else than the propulsion of machinery ; and it consequently does not ex* 
elude the use of it by any one else in a way which does not injure or de- 
crease the power. It is not a grant of property in the corpus of the wa- 
ter as a c battel f and thia doei not seem to have been doubted by the 
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judge who decided the cause below. A right may doubtless be granted^ 
if a grant were necessary, to intercept running water and confine it in 
reservoirs for separate use ; but the grant of such a right would not be 
the grant of a water power. Ko two things can be more distinct and dis- 
similar. The respondents, therefore, would not be answerable in equity 
for taking the free and running water of the river, or for any thing less 
than a nuisance to the complainants by decreasing the volume and force 
of the current; for on no other ground could the extraordinary jurisdic- 
tion of a chancellor, which, in cases of nuisance, is only the hand-maid 
and protectrice of the legal title, be invoked to restrain the diverting of a 
water-course. The authorities to the point are collected in Eden on In- 
junctions, ch. ii. p. 157, in which it is shown that, though it is the practice 
to enjoin in clear cases of nuisance without a trial to establish the ri^t 
at law, yet the courts of equity are exceedingly unwilling to do so, and 
my fii-st impression was that the injunction ought to have been refused on 
that ground." 

"The preceding remarks have been hazarded on the foot of a momen- 
taiy concession, that the respondent's works are a nuisance in contem- 
plation of law, but are they so ? The affirmative must be rested on an 
assumption that any abstraction of the water for domestic purposes, is a 
technical injury to the complainants' water power, and this whether it 
were drawn from the pool or from the stream above, for the volume of 
the water would be equally lessened by it in either case. According to 
the argument, it would be an infringement of the company's right to 
draw water from the river, even above the charter ground. But is it 
possible to think, that in granting the company authority to use or sell 
the power of the surplus water, the legislature intended to appropriate 
the whole stream, for every purpose, to its exclusive use, and to debar 
the inhabitants of the contiguous villages and farms from using any part 
of it for drinking, cookings, washing, or any other domestic purpose ? It 
would be monstrous to suppose it. The very extravagance of the pre- 
tension is an irresistible argument against it. The intent of the Legisla- 
ture was to give the company a monopoly of the power incidentally cre- 
ated by its works, and to give it no more, for the words of the section go 
no further. The water in its pools was not to be drawn from them for 
application to machinery elsewhere, without its consent ; for that is the 
extent of the enactment, and it contains no express or implied prohibition 
of any other use of it. The river, above the charter ground, was left 
subject to the common law, which allows every riparian owner to divert 
the stream for purposes of irrigation or power, subject only to return the 
residue of it to its natural channel on his own ground ; yet even he would 
be liable, on the principle of the argument, for the least imaginable dimi- 
nution or consumption of it. Even within the extent of the charter 
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gnmnd there was to be no sacnlicQ of mttUTBl a ad iEiherent righli to tbo 
merely collate ral creation of water power, which was not tlie object for 
which the company waa iocoriwrated, but merely ancillary to it. The 
Legislature would not have ventured to abridge a right flo sacred, to ac- 
complish a flubordlnate purpose, however naeritorious j and had the in- 
terpretation attempted, been propoaaded to it as necessary and inevitable, 
the bill would certainly have been rejected. What then have the respon- 
dents Jone ? The inlmbibints of the districts might have lawfully dipped 
from the margia of the pool water enough for their several necesaitite ; 
bpt, instead of drawing it by hand or by horses^ they have combined their 
fund-s to produce a cheaper and a bettor tranaportation. True, they 
have laid pipea in the pool, aa they miglit have laid thera in the bed of ttie 
river, had not the dam been erected ; but what has that to do with the 
supposed, production of an injury to the complainantii by decreasing the 
volume and power of the stream 1 Certainly no more than the tranapor- 
tatlon of the water, when separated from the mass, has to do with it.-- 
Unless the couiplainanta have a epecific property in the water itself — and 
bU the writers on natural or conventifjnal law agree that they have not — 
they have no equity* To state their case ia to decide it. We are, there- 
fore, compelled to differ from tbe opinion espreaaed by our late brother, 
Kennedy, and to reverse his decree- 
Injunction dissolved and bill dismieaed. 



Uialogue vs. Hoover. — Opinion hy Bumside /* MaJch 1. 

1. In an action against J. J). G- D» and H* D. under the firm of J, &Gi 
D, for lime aold and deltvereEl, the fact of partnership and sale being de- 
nied, the pbilntiif called a witneaa vVho produced a book which was oflFer- 
ed as a book of original entries. The witness testified ^' sometimea one, 
sometimes another, and sometimea a third defendant ordered the lime. — 
It waa delivered sometimes on order of J. D, sometimes on order of G. 
D, sometimea on order of H. D.— H, and G, commanded l>oats- D. 
would come to the wharf to know if the lime was ready. They were in 
the hahit of ordering it indiscriminately — 'they did not order their own 
loads. Tbe enti'ies are in my hand writing. The entiies were made at 
the time the Ume was delivered on the bonti Upon the return of the 
boat the number of bushels was generally giren by the captain of the 
boat — it was made from the statement of the captain on the return of the 
beat — seven cents was the price. The custom is to take the return meas- 
ure,^' 

Some of the entries were as follows :— ' 

*' Account of lime boated from Willow St 1839 Marchi Capt* Dia- 
logue boat, 2516 B. Blacked," 
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'*1839, April 55, G* Dialogue 6c Co. per Cnpt. H. Dialogue, Liberty, 
F, 1352 bu. Blacked lune loaded oulTtindlS inst. 

The witness sttid " thia was delivered Henry's boatv I got it from him 
on his return.'* 

*^ 162% May 1st Dialogue Ac Co, Capt. H. Dialogue, boat Liberty, 1650 
bu, slacked lime 9i cbfj?," 

*U833, May 11, J, &; Geo* Dlabgue, Capt, Geo, Dialogic e, 2408 bu. 
slacked Htne." 

The witness eaidj "that was deliTored to Geo, Dialogue." 

The entries and testimony excepted to. Held — That there wag no good 
olijection to the book aad that in conaectton with the testimony it was 
properly admitted^ 

2. Smith Ta. Lano 12 Serg. and E. 80, was distinguished from this case, 
on the ground that the ^vagonera were not called or the wagou account 
produced ; here the witness swore that he himself delivered the limep 

The Chmmonwealrh vs* DanieL — Error to the Quarter SessioTiSj PhUa- 
ddpkia.-^Ojnn.i&n by Eogera^ X March, 4. 

1, The 21 sec- of the act of July 1842, wlUch gives the court discretion to 
fteuteoco a prisoner convicted of obtaining goods under false preteucaa to 
imprisonment in the Penitentiary or conutyjail, does not permit the court 
to sentence a defendant to confine meat in the county jail at hard labor, 
Audthe sentence to hard labor Ls erroneous* 

2- As the record cannot be remitted, the Supreme Court will am@nd 
the sentence by striking out the ^ur pi usage ^ as the sentence consists of 
two separate and very separable parts. The sentence is therefore amen- 
ded by striking out the word **hard labor" and otherwise affirmed. 

Sergeant vs* IngersoU. — Opinion by Gibson, C* /* March 6, 
1« A. who owned real eaUite, subject to a. ground reuti conveyed the 
premii»es to B. covenanting in the conveyance that he would at his own 
proper cost extinguish the rent charge within the time limited for its ex- 
rin^uishmentj or within such period as the time fur redemption might b© 
extended to, and that he would meanwhile save and keep haiiuless the 
the said B> ftxim any charges, ctaims, or demands, whatsoever, for A. by 
reason of the said rent charge or any part thereof , — af^r the execution 
of the deed to B- the prtrties in whom was title to the rent charge, con- 
veyed it to C- by deed absolute upon its face, the money being paid by 
A. and C. by understanding and agreement with A. acting as his trustee- 
Afterwards the rent chnrge was conveyed by C, who had the prima 
fiicia legal title to D, It was testified by C that he w^as not the agent of 
D< that the purchase of the ground rent was negotiated between A« 
and D. that the draft of the deed was brought to him, and he executed 
It, not knowing any thing of the purchase by D* uutU the deed was 
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brought to him to sign, — ^his position was merely that of a friendly trus- 
tee ;— only to execute the papers." 

It was held that the circumstances of the purchase showed that D. 
bought of A. who had not the legal title, and that D. would be affected 
by "any thing which would put a keen nosed purchaser on the scent of a 
flaw in his title." The purchase was of the equitable interest of A. only, 
for the legal ownership was outstanding in a tnistee. The fact that D. 
was dealing with one who had not the legal title, was a circumstance to 
arouse suspicion and prompt an enquiry, and notice of the facts ought 
therefore to be presumed. A purchaser without notice must appear to 
have acted not only with good faith, but with extreme vigilance, for equi- 
ty refuses to protect the slothful and the careless. D. therefore, having 
notice, is bound by the covenant of A. with B. to save him harmless from 
the ground rent, and cannot enforce its payment by action or distress. 

2. The words of a contract are to be applied to the circumstances atten- 
ding it as they stood at the time of the bargain, and not even to them in 
connection with a new element introduced into the case by one of the 
parties. 

3. Where a covenantee has done an act to obstruct performance in his 
(avor, the covenant shall be taken as against him to have been actually 
performed. 

Judgment reversed and venire do novo awarded. 

Commonwealth ex rel, Franlg vs. Harris, — Habeas Corpits to bring up 
Oie body of L. Kraus, a minor, appnnticed to Frank j and who enlisted in 
Qie U. S. Army — -per Rogers J* March 7. 

1. The Habeas Corpus act is intended to secure personal liberty not to 
decide disputes about property. If an apprentice enlists in the army the 
Court will not, upon a habeas corpus issued at the relation of the master, 
remand the apprentice to the custody of the master, if the minor is un- 
willing to return, but will leave the master to his suit against the officer 
who enlisted the minor for damages suffered by a loss of the services of 
the apprentice. 

2. The decision in Comm'th vs. Robinson 1 Serg. 6c Rawle 356, review- 
ed and confirmed. 

Dzvereux aa£ Eding, bail Sfz. T!ie Commonwealth at suggestion of 
Benjamin. — Per Curiam March &th. 

In an action for assault and battery a capias was issued in ti'espass — viet 
armis and the deft, arrested. Devereux and Esling became his bail, and 
the bond described the suit as follows : ** whereas the said N. H. E. has 
been arrested upon a capias ad respondendum issued, &c. at the suit of S. B. 
in a oertiin action of tresspass on the case, &c. — In an action on the bond, 
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tbo Imil after craving oT/er, pleaded that there had been do recovery in an 
iiction on the case, between tUe parties^ and that the bond set out bad not 
been forfeited, Hdd that the bond describod the suit with sufficient cer- 
tainty and that the variance was immaterial. Judgment affirmed. 

Barker ^s, Il&pJcins — niotion to set aside afifa. — Per curiam, March 2, 

1. A judgment was obtained by an executrix againat her agent for a, 
loBB suJTered by his neglect in collecting and disposing of the assets of the 
testator- Under the Sletsect- act 24 Fob. 18^^ the adminUtrator de bo- 
nis non has authority to issue an execution upon such judgment- 

2. The object of the statute was to bring into the hands of the admin- 
istrator de honis non every thing which when received will go in regular 
course of adminifltration. The executriK would only be liable if fllie em- 
ployed an unfit agent. The loss is the loss of the estate and not of th& 
executrix. Even if no one but personal representatives of the Exeentiix 
could have execution upon this judgment they would be liable to jjay it 
over to the administrator de bonis non^ and peimittlniE the latter to iaau© 
execution prevents unnecessary circuity of action. Rule discharged, 

McNeil vs. ConwelL^Opinion by Bumdde^ J. March 17- 
On the trial of a feigned issue to determine the valitiity of the will of 
Bishop Con well, a witness was offered to austJiin the will to whom was 
devised by the will a license to act as sexton of a cemetery during his life 
time ; there were certain snma paid him for interments and there was 
testimony that he had received the price of intermenta, since die testa- 
tor's death. The witness executed a release at bar to the supposed exec- 
utor for the nominal consideration of $1, of all his title and interest (if 
any he has) to any profits or benefits arising to him or that he is or may 
be entitle a ro under the will of the Bishop," Held that as he had recei- 
red money for interments since the death of the Biahop for which the 
heirs might call upon him to nccountf he had a clear interest in eatabliah- 
ing the will and defeating tlie interests of the heirs at Jaw, and Ms evi- 
dence was properly rejected* — Judgt. affirmed. 

Guenat^i Ap^tal Mardi 11. — Marked not to he reported. — Per curiattt, 
1, On the questions of fact which are confused atid unflatisfiictoryT tiio 

Court are consti'aiued to decide in accordance with the decree of the 

Court below. 
2» As to mere questious of fact the Supreme Court are bound to draw 

the same conclusions which a jury w*oukl, and the Court are of opinion 

that in an action at law the a pp el but in this case would not be allowed to 

recover,— Decree aJhrmed. 
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jRw^ vt. CrocJc. — Opinion £>/ Burnsidt?, March 13. 

1. Certain heirs made an miiitrabl« pm-titlon amoQg themselvea and ea- 
tabliBhod a boundary liae wMch encroached one or two feet on adjoiQing 
premlsea belonging to a stranger and knowims the Hopple ti^ct. One 
tjf thfl heLrs subsequently I>ought the Hoppb tmct, nnd in fit i ejectment 
to rctiOTer the one wr two feot oncroacbed upon, it was held that he was 
*i stopped by the racM in tlie dei^d of partition from disputing the fact of 
t"he boundnrieg being aa agreed upon in that deed. 

2. Though ft party to a deed is not eslujjped bj a general recital — he Is 
estopped by the recital of a particular fict in that deed, from denying 
t'uch fijct, 

Jtidg^iienl AJirfned. 

Cfirtcr ts. Trucnian^ Opinion hj Bell, J^ March I3r 
The effect of the ncE of Feb. 24 , 1834^ is to substitute the ndmhiisti-n- 
tor fls bonis non to the common law righta of creditors, next of kin» and 
Kigutt^es, for the benefit of tdl interestaii in the fund, — whether it was 
misnpphed by the original adniinjstnitor or renmined in hia hands at the 
time of hia death. It makes no difference that an account l>y which the 
balance sued for is ascertained waa Bottled and confirm ed» and pait of the 
fond paid over by the administratrix to the brother and sister of the Intes^ 
tate before the act of 1B34, 

2. ' Where n suit is by an ndminiatratRr di bonis Twn claiming to recover 
a fund which has or euglit tu have been in possession of his predecessor, 
it is not competent for the roprrytMatatives of rho ktter, to suggeat tlie nou 
c^^ii^touco of dobtd ag a bar to the action. It ia a statutable right of the 
finccessor to recover from the fonuer all monieaf goods and assets due &nd 
belonging to the estate of the decedents 

3. In Penneylvania land has always been deemed flsseta for the pay- 
n^ent of debts, and the pnictice is nfter ^ak and pay m out of lions lo pay 
I he surplus to the executor or adminiatrator jn whosa bands it is liable to 
the paymfjiit of debts. 

4. The Iflth section of the act of ITDi^ re viae d code, 13 siect. act 8 
April, 1B33, which enicta thitt the inte-lute'ii relations and persona con- 
cerned who do not lay claim to their re^iprclive phures within seven years 
lifter the decense of the into.^tare slmU ha debarred Iherefrnm forever — 
applies \.Q perijcinii^ estato only. Ic has no ope rati on to divest an interest 
in the realty. Though the ussets go to the oaiecutorin payment of debts 
til ey are distributed as realty, 

5. On the trinl, one of the distributees wtis offered as a witness* hav- 
U(g executed a releneo in considernTion of ^?L 

The admiiision of the witneag was o^j'^cied to on the ground that the 

Vol. VII — 34. 
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release was merely nominal and colorable. — Hdd that these are matters 
of which the court do not undeitake to judge except in the case of paiftle» 
to the record. In all other cases the objections go rather to the credit 
than the competency of the witness. Judgment affirmed. 

Magill vs. AsJu Marked not to he reported. Opinion ly Coulter, J.. 
March 15; 

1. A tenant in common may maintain trespass against a stranger for aik 
injury to the possession, because that possession is not confined to any par- 
ticular part of the prenusos but is commensurate with the whole, in 
i-elation to which he has a right to the exclusive possession except as- 
against his co-tenant, and the measure of damages will be regulated by the 
extent of his interest. 

2. A tenant in common may maintain an action as tenant in common 
against his co-tenant. 

3. All persons who ordor or procure a trespass to be done, or incite 
others to do it, are guilty of trespass, and may be made defendants in an 
action. And there can be no higher or more reliable evidence of the- fact 
than the admissions and declarations of the party who is to be prejudiced, 
freely and voluntarily made. It is of no consequence that the declarations 
were made after the fact. That only gives the evixlence more point and 
j)otency. 

Catherwood vs Konn. Opinion by Bell, J. March 18. 

On the trial of a case, the declaration being mislaid, the Pltff. filed a 
newnoTT. which was supposed to be a transcript of the original declaration.. 
The cause was tried upon the merits and resulted in a verdict for Pltff. 
The amended narr. set out a defective title in the Pltff. to sue, and upon* 
motion the Judge arrested the judgment. Afterwards the original decla- 
i*ation was found Avhich avers a good cause of action. In .such case the 
first narr. will be taken as a part of the pleadings, and the record consid- 
ered as if there were good and bad counts, and judgment will be entered 
oir the good counts. There being no judgment below, judgment is entered 
here for the Pltff. on the declaration first filed. 

IVilling vs. Peters. Opinion by Bell, J. March 18^ 
By a last will houses and lands were ordered to be sold by Trustees in- 
a certain event which has happened. The proceeds: were to be equally 
divided among the children of A. now deceased, B. the PkfTs husband 
being one of them. The defendant is the surviving trustee named in the 
will. 

On the 27th Aug. 1824^ B. the PltfTs husband (who is now dead) con- 
veyed to the defendant indiscriminately both his real and personal estate* 
The defendant on the 3d of Dec. 1833, agreed to pay the Pkff. should 
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she survive her husband B. one third of the Tents and profits of certain 
real estate conveyed by B. ini the trujat deed of 1824- The defendant as 
sfarviving trustee nnder the will has since sold certain houses and has a 
fund in his hands paid for damages in opening a street through a lot 
belooging to testator's estate. An action of account render against the 
defendant charging him as bailiff and receiver of the Pltff. for the fund by 
sale of ^he real estate and the sum received for damages, cannot be 
naaintained by virtue of the (igreement of 1833, to pay the Pltff. one third 
of the rents, &c. of the property conveyed by B. in the deed of 
1824. The grantor (B.) was seized by descent of other lands than those 
which give rise to this controversy. It is not necessary in order to make 
the deed operative to extend its effect to the latter. 

2. The parties interested in a fund may elect to accept lands uncon-< 
verted and if they do &o will immediately acquire an estate therein. But 
this must be by an unequivocal act, and when there are more than one 
entitled all must join in the act of election, otherwise it will be a nullity. 
Here B. had a brother and sister entitled, who never took a step towards 
acquiring the land before its sale. The Pltff. was tharefore not dowablo 
of the real estate in question at the time of the ex,ecution of the deed of 
1824, and a covenant to pay her one third of the interest and profits is 
null and consequently void. 

Commonioealth vs. Scrg. Fox, Habeas Corpus — ihe bodies of BenckerU 
father and son, enlisted as musicians. — March 18. 

The relators had been enlisted under an agreement with the recruiting 
officer that they should remain in the city of Philadelphia. They are 
now ordered to Governor's island, N. Y. ; hence the writ of Habeas 
Corpus was sued out. 

Per BdU «/. I think the agreement is inconsistent with the contract 
and therefore void. 

Per Curiam. There is no cause for discharge here. The relators are 
remanded. 

Levering V8, Phillips. — Opinion by Coulter, J. March 20. 

1. In Pennsylvania a judgment can be sold and is the subjectof a con^ 
tract of sale. It may be bargained and sold without writing, and by word 
of mouth. 

2. The assignment or tranfer of a judgment always attends its pur- 
chase and sale, especially when the locality of the judgment or its indi- 
viduality was not identified at the time of the preliminary agreement 
to sell. The conti*act is executory, and the Plaintiff is bound to show a 
transfer ur an offer to transfer the judgment before he can recover the 
sum agreed to be paid for it. 
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3. ^ybo^e each of two parties agreed to do a certaii] thing for tLtf 

oth^r^ aud tho thing to be done by one is n conBidemtlon for thut which 
19 lo bo done by tho othor, the oDe who wouJd compel peyfariaaace^ 
most show a rt^adiuaBs to do what was to be doDe on his part* 
Judgment affirmed. ^ 

Klchahnugh m, D^g(in* — Opltiion hy CouUer^ X March 20. 

1» Ou a plea of pa j moot it is not neces&ary thiit proof of a dii-ect pay-* 
wont in mo n By only flbould be given. It is tho distinct agreement of th^ 
crtMlitor to accoflt ii tiling in s^Jtisfjictlon and pnyment of the debt whidi 
itiLikps it good evidence under the plea of payment. On Eoch a plea it iSh 
com potent for the defaodant to show that he dellvei-od flour to the plain- 
tiiF which wa9 rocoived in Hati^fuction and discharge of the claim. 

Judgmout reversed, and vonlro do novo awaided. 

Bo'^vrrii vs. Leah. — Opinion hj Bdl^ J. March 20, 

1» A commission to take depositions to perpetuate test! mo Dy hnvlng is- 
Ewud out of the Common Pleas of Schuylkill county, — before it was ese- 
r.uted or returned, the dofentknt issued n Certiorari from the f^uprema 
Court, and asked a rule to stay the taking of depositions nnlil ll:e argu- 
ment of tho Certiorari before the Supreme Court. In siTch ctise tho wnt 
i\i Certiorari was issued im providently, smd the Court will qua&h it ami 
rtifuee the rule. 

'2. The proceeding not being according to the common law, a Certiorari 
lies to bring it up at the proper time, for thts puqjoso of enquiring wheth- 
or the Common Pleas has excoeded its Juilsdiction or committed any fii- 
hk\ inegularlty. A Certiorari is a writ of en'or in every thing but tlie 
form, and liei^ only to a final judgment order or decree. In such ras*^* 
the final order i^ tliat tho return of the Commissioner being rend be filed 
(if record in Ihe Court \n perpetuum rei tcsllmoniunu This order can ot^- 
)y bo pronounced after the de^wsitions aro reduced to writing, and return- 
v^ to the Court from which the commission was issued. Wlit^n such 
iinid decree or order is made the writ of Certiorari properly isscea* 

Writ quashed and rule refused- 

IVdl'o-n'safLnfnrslratorvs. Dickenson, — Opinion Jt/ Burnmde^ J, Mch, 21* 
1, W'hero an attorney in tniswer to a rule to show cause why he 
should not pay over monleij cullected for a client, made a stiiteuient ot* 
iha n mount Toceived nnd paUI, with the bidijttce in h:i^ hnnds, claiming t!* 
deduct a certiiln sum fur his fc*:, bwt the Cuurt made tho rule absolute, 
ttiid orvlored the whole to Le paid— such rule and order will not preclude 
Ujb altoropy from recovering ihe amount of his fee in an action brought 
ft^iiitit Us clic^nti, after pajment in o&cdionce to the crdcr'^aiid the rec 
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tird of that proeeeding is not conclusiye evidence against him to proTont 
a recovery. 

3. The duties and responsibilities of an attorney in this State are more 
numerous and very diiForent from the duties and responsibility of an at- '; 

torney in England, and particularly so in regard to decedent's estates, — | 

Ha has to guard the executor or adminstrator at every step, to enforce } 

the collection of debts due th^ estate, and resist improper ciaiins. These [ 

trusts require care, attention and vigilance or the adminstrator may bo 
held responsible. The points requiring professional advice are often com<- 
|)lex and difficult, and the law aUows a pndper compensation to the attorney. 

3. A former recovery may be given in evidence. In general it ie equal;;( 
ly available whether pleaded in bar, or given in evidence on the trial. 

4. We adhere to the rule in Breden vs. Kingland, 4 Watts, 420, that 
where an attorney has collected money and refuses to pay it over, he is 
not entitled to recover for his services. 

I am not aware of any decision of this Court, which gives an attorney 
« lien for his fees, either on the papers of his cUent, or the money he col- 
lects. Ptr Bumnds /« 

Judgment affirmed. 

Depue M Place* — Opinion by CoulUr, /• March 27. 

1 . Where there is conflicting evidence as to whether the declarations of I 
the paytfe in a note were made before or after he had parted with hj^ ■ | 
interest, the Court cannot reject the evidence of those declarations^ but 

must submit them to the jury, with instructions that if they £nd they . | 

were made after the transfer, they cannot legally prejudice the holder of | 

the note. 

2. C9mparison of handwriting may be admitted, in aid and suppoit of 
more direct evidence of hand writing given by witnesses, but the standard 

paper or writing.must be proved beyond all doubt by, some one who either , | 

saw the party write the signatm'e, or heard him admit that it was his. 

Judgment affirmed. \ 

J 

Frey vs. Whiflman, — Per Curiam, March 27. ' ^ 

The defendant below sold the plaintiff two tracts of land, each of which | 

was bounded by a mill race, through which the waters of a creek were i 

conveyed to defendant's ancient mill. The water was raised by a dam, 
which was old, and through which a portion of the water escaped into the , | 

old channel of the creek which was upon the land sold to plaintiff. Tho 
defendant in his deed to plaintiff granted him and his assigns a right to 
water his cattle at the mill race. Afterward the defendant built a new j 

dam which was tight and through the interstices of which the water did not 

;! 
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escape. Heldt that under tbe cq-cumBtances no covenaDt tnas to be pre* 
fiumed that the plaintiff should have a right to the water of the creek 
further than the easement At the. mill race for his cattle. The defendant 
never intended to relinquish that which would make his. own mill useless 
for a part of the season ; and is entitled to the exckisive use of the stream. 
Judgment reversed. 

Murphy vs, Hubert — Opinicn by Cribson, C. /* March 2T. 

1. The 7th SectJeiiof Stat. 29, Chas. 2d. Chapt 3, has not been re-en- 
acted in Pennsylvania, and the creation of a parol declt^ration t)f trust is not 
within the provisions of our statute of frauds. That the three first sec- 
lions of the English statute which foi-m the first section of our act apply 
exclusively to the legal estate, is demonstrated by the fact that trusts are 
"provided for in the omitted sections of the British statute. Though the 
three sections like our own first section contain the w'ords "law or equity," 
the obvious design was to prevent the equitable estate from being transfer- 
red, and the design of the 7th section was to prevent a trust estate from 
he'mg created by parol. 

2. Beyond doubt an equitable estate in Pennsylvania, such as the inter* 
•est of a vendee by articles of agreement, cannot be, conveyed by parol, 
without part execution by delivery of possession ; and this by force of the 
statute in question, for the recording acts do not make registry essential 
to the validity of a conveyance. But it is ft dififerent thing to conti'ol the 
•creation of a parol declai-ation of trust* 

3. The conclusion of the first section of our act of assembly, "noleases^ 
•estates or interests, either of freehold or terms t)f years, or any uncertain 
interest of, in, to or out of any messuages, manors, lands or hereditaments^ 
shall at any time be assigned, granted or surrendered, unless it be by deed 
<or note in writing signed by the parties so assigning, granting or surren- 
ilering the same, or their agents, dtereto lawfuHy authorized by writing, 
t)r by act and operation of law," does not relate to the creation of trusts, 
hut to leases which may be surrendered by act and operation of law. 

Judgment reversed, and venire de novo awarded. 

Soutter vs., Baymercy Opinion of Bell, J, March 27» 

1. A judgment must be in its nature final before it can operate by way 
ef estoppel. 

Where a decree in the admiralty allowed a charge for the freight 
which is claimed in this action, from which decree an appeal was taken, 
which is still pending, such degree is not conclusive as a prior adjudica- 
tion which will operate as a former recoveiy. A decree in admiralty 
which is appealed firom is not res adjudicata^ but is entirely suspended, 
«nd is treated «s non existent pending the appeal* It is heard de novo ; 
the information may be amended and new evidence heard. 
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2. A deviation from the direct course of the voyage Will not make the 
master and owners of the vessel liable for Subsequent damage surfered hf 
the cargo, where such injury was not caused by the deviation. There is 
no aoaiogy between such ease and that where the goods are insured. 
The owner of the goods cannot be regarded in the double character of 
owner a.nd insurer Of his own goods, and in the latter capacity stand in 
the BitVAtion of an assared whose policy has been determined hy the mis- 
feasance of the master. 

Judgwent affirmed. 



HARRISBURG, JUNE 28, 1848- 

Daniel Hummel et. al. vs. Dr. Mercer Brown. The opinion of the 
Court was delivered by Coulter, J. Held, 

1. That the Constitution of Pennsylvania vests the powers of govern- 
iment in three departments — legislative — executive and judicial ; and each 
of tke3e,'^as well by the express terms of the instrument, as by common 
right and the liberty of the citizens, is confined within the limits of it3 
appropriate sphere. 

2. That "The Trustees and Principal of the Kmaus Orphan House*' 
acquired vested rights under the will -of George Fry, and the act of 
incorporation of 1339, and became also, beyond their own franchises, the 
depositaries and guardians of the vested rights of the beneficiaries (the 
Orphan children) which could not afterwards be divested by the act of 
the Pennsylvania Legislature of the 31st April, 1846, without trial by 
due course of law; that the solemn contract of the State contained in the 
charter of 1839, was impaired by the act of 1846, and that the act last 
meotioaed is therefore unconstitutional and void. 

S. No man can be deprived of his right except by the judgment of his 
peers, or the law tfihe land; and an act of Assembly whereby a man's 
property is swept away from him without hearing, trial or juJgment, or 
the opportunity of making known his rights, or producmg his evidence, is 
not the '*laiff of the lani'^ within the meaning of this clause of the bill of 
rights. *'The law of the land" means the law of the individaal case, a^ 
established in a fair open trial, or an opportunity given for one in Court 
and by due course and process of law. 
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Com. ex. rel. Joseph Watt vs. Thomas Perkins eC al. Commissioners \\ 

«f Allegheny county. The opinion was delivered by Coulter, J, Held, j 

1. That where a return of two poraona for coiiector is properly tuado ,\ 

it 
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by an aMestor, the CommissioiicTB ipust judge between the rektive mer- 
its of the two persons returned. 

3. That if persons altogether unfit or disqualified by being defanlteiSy at 
specified in the act, should be returned, the commissioners would not be 
bound to appoint either of them. 

3. That where Commissioners, in the exercise of their judgment, fill 
the office of Collector by an appointment, a writ of Mandamus will not lie 
to compel them to appoint a diiferent person. 

4. It setins that an assessor cannot return his own name as one of the 
two persons to be appointed collector. 



JSitrxi {Jnbluations. 



PsNirsTLyANiA State Reports, conttining Cases adjudged in the Su- 
preme Court during part of December Term, 1847, and some previous 
cases. Vol. 5. By Robert M. Barr, State Reporter. Philadelphia. 
T. & J. W. Johnson, Booksellers and Publishers, 1848. 

We have received from the enterprising publishers the 5th volume of 
Mr. Barr's Pennsylvania State Reports. A decided improvement in the 
clearness and accuracy with which the fiicts are stated, and the argu- 
ments of counsel set out, is to be recognized in this volume ; owing in a 
great measure no doubt to the habit of rapid analysis acquired by the 
reporter, in a constant attendance upon the sittings of the Court. We 
obsei've, however, an inaccuracy in the reporter's statement that one of 
the questions *^raised in the Court heloiOy'^ in the case of Grabiil vs. BaiT, 
was **on the point of the legal execution of the will.'' No such question 
was raised in the Court helow. **The question" as stated in the opinion 
of the Court below (p. 442.) was upon the testator's **capacity to make a 
will." It is true that the President of the Court below remarked that it 
was ^^sufficiently shown that Daniel Keeports executed the paper**' But 
no exception was taken to the evidence on that subject nor was it taken 
down carefully as on a bill of exceptions. The Supreme Court in deci- 
ding the case upon the question whether a mark was a sufficient signing 
of a will» was under the necessity to examine imperfect sketches of 
evidence nof legitimately before it, and reversing for an error on a ques- 
tion neither raised in the Court below, nor properly brought to the judicial 
cognisance of the Court of ElTor by biH of exceptions under the statute 
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of iSEdw. 1» We do not make these remarks with a dji^positum to 
tonsure the Supremo Court, That tribuDal was no doubt biduced to 
boHeie that the question had been i-aised in the Court beJow, The ox- 
cellont Qtid upright Judge (Cocjlter) who dehvored the opinion of the 
Supieme Court would be the ]mt to frent tho aubordiiiate jurisdietiona 
with uafaiToess, or to disregard the righta of the ptirtiea before him. — 
But wo baTo no doubt that tlio manner in which the qmsiion of e^ec^tfioTh 
hi/ making a mark was thrust into the ciise in the Supreme Con it hiid 
its influence in producing the prompt and almost unanimous revei^ by 
the Legialaturo of the principle decided in tba case. 

ScTeral casos of much importanco are decided in this volume, and 
more than one point set at rest, the heretofore unsettled character of 
which has cans ed doubt and hesitation in the minds of counsel in giriug 
advice to clients. The case of Forney, admi dbtm tor of Smith vs Bene- 
dict, admiuistrator de bonis non cum test. an. of Summer, is one of ihls 
c!h96- For the purpogo of taking the case out of the statute of Umita* 
tione the pfaintiff in the Court below oftered to prove " that the defen- 
diint's teaiiitor died leaving a widow and that his executor^ in consideration 
of forbDar^nce until her death, promised to pay the debt out of the as- 
Beta ; that the plaintiff did forbear ; that the widow diod and the admin- 
ietrntorrf^ bonis non, Jcc. then also pmrnised to pay thedobt out of the as- 
Bcta." One of these promises, if not both, was made bufore t)»e debt had 
been banned by the statute. In the course of the argument Mi'. FrazBr^ 
counsel for the defendant read the opinion of the Court in Fritz vb« 
Thomas, 1 Wh. 70, and the Couit below, (Lewis, President,) without re- 
lying upon the principle of Case vs, Cushman, rejected the ovidence 
upon the ground that u prounao by an oxeeutor or administrator, before 
or after the statute has biirred the romody for the testatoi^'s debt, is no 
answer to a plea of the statute of limitations, the Pre?ident of the Court 
below remarking tliat **the opinion of the Chief Justice in Fritz vs* Thom- 
fuas was a mngoificent exposition of the true doctrine, pent^trfttiug like n 
n\y of sunlight the darkno^a which previously summndeti the subject," 
It is gratifying to perceive thnt tho doctrine of Fntz vs. Thomas m first 
pronounced in 18*15, und recognized in Reynolds vb, Hamilton in 1638 {T 
W". 420) is distinctly and solemnly re -affirmed in 1847, In delivering tho 
opiniuion of tho Court in Forney vs. Benedict, the C^ief Justice tfckes oc- 
casion to remark upon and to qunlify the opinion of Mr. .Tussko Kennedy 
in Case vs. Cushmao. That case was recognized as authority in Morgan 
vs. "Walton J 4Barr, 321 * (1&46) but as explained by the Chief Just ico iu 
Forney vs. Benedict, it is not to be understood as mviilidating a promise^ 
although made before the debt was barred, where the creditor reposed 
Vpon it till it became too late to resort to the original cause t»f action. If 
the Chief Justice intends only Co lUtLmaCe that forbeanmee lo sua bn good 
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coni^deratiofi te suppoit u promise, the profeedlonal isind wU] recognize 

a 11 J flflsseiJt to it ol uurt^ ms h t am ilia r principle. Bur if wo are to uudiM"* 
fetand ttrnt ii |>n*iiiitje wiiere there wiis no agree mo at to fuvlujur, aad where 
ill frtct thai-e Wiu oooc^n^i deration wViateyer {the Ugil h ability kmug rejea- 
t«d) can bo made legally binding bj umttar subj^equent^ the dooti'iu^ may 
require JmlJiorexpln nation bpforeit is profierly understood. 

Lestjijjies V15. Ingt^ahnm p. 71, presents an ioteri^atiijg question of inter- 
aatiomd Inw; aiid*tt tho HimiB time establifllies the doetriuo thiit where 
oue by i'raud obt&iug compensation for injniiea done to the p«ru[jQrty of 
fiuother, who himself whs not entitled to make a. claim tlierufur, tho 
r<*c diver is nccountiihle to the party whoae property wna injured, Afl^u- 
ming the state of the ca^e to be that a ciUzt^n of France, uot entitled ta 
ludemmty for French apohiitlon^ upon oar commerce under the treaty 
tvith thatgoi^ermjiynt, permitted an A.mericnu citizen to claim his prop- 
erty , and by thut me&ns fraudul^jutly to withdraw a ponluu of tho ludem- 
nlty from the American oitlzens who were legitijiiately entitled to the 
whole, the Court permitted the French claimant to sustain an action 
against his eoafedenita, for the mfmey thus fraudulently withdrawn from 
the American cJitlmants- And tlio action was sustained purely upon the 
assumpsit iwpikd by law; Without queiatloning ihu boundnesij of thla 
decision w© may ho permitted to remark that tho two authorities olted by 
the Chief Justice In support of it do not go the leagrh of sustaining uti 
iM^^a on the implied assumpsit. FaiLey vs. Renous 4 Burr> 2069^ wai 
an action upon a bond where the seal ittjelf was a suificient consideration; 
and Petrie ts» Hannay 3 T. R. 419^ was an action upon a hill of txdiangt 
uccfpl^d by the defendant. 

Twaddell's appeal p. 15 , has already bean tiotictid {Petin. Law Journ, 
iFoi 6 p* 483,) and wero it not for our regard for what lias been once de- 
cidod, we should advise that the principle which governs it be abandoned 
in ii\i future eases. 

Mechanic's Insurance Companyi v. Spang, p. 113, tnd Bolton v. Johns;, 
page 145, present attempts to affect pending cases by means of retrospec- 
tive statutes. The facility with which retrospective nets have been pass- 
ed by the Legislature, and settled priaciples of law overturned by the 
Supreme Courts has loug been a matter of complaint* ^othiug is pro- 
ductive of so much wrong in In dividual cases— nothing so Injurious to the 
interests of the community. All the bufliaoBs ajfairj of life are based upon 
the state of the law aa belie?«d to exUt at llie tune each tmnsaction takes 
plncD; and any change of the rule nfter wards, whether by the Lagisla- 
ture or the Supreme Court, must generally work g^osa injustice to one of 
the parties while it confers an unfair advanbige upon the other. If tliia 
prnctice be contiuMed the advice of the ablest counsel becomes utteiiy fu- 
tile, and tike utmost viglkncti aud caufCkm will he in^ufUcioQl to guard 



VEW PUBLICATIONS* 295 

RgflLinst niitidfts loss. When, a pHnciple is once deliberately settled and 
acted upoa by the business commaoity, a change of the rule by the Judi- 
cial power, whether from considerations of policy, or because the Legis- 
lature neglect to provide a remedy for the supposed evil, is a dangerous 
exercise of doubtful power, if not a d'urect invasion of that department €>f 
government which the constitution has entrusted to the Legislature alone. 
In like manner an act of the Legislature designed to revei'se or affirm a 
judgment er a judicial sale, to grant a new trial or a review of a case de- 
cided, or in any manner to interfere with vested rights by its retrospec- 
tive operation, may be regarded as equally dangerous and doubtful, if not 
an invasion of the department which the constitution assigns to the courts 
as a portion of the Judicial power. A law is said to be ** a rule prescrib- 
edy" and for this reason it must be notified to the people who are te obey 
it. Caligula himself recognised this principle as one which even a Ro- 
%nan tyrant could not altogether disregard, and therefore, when he desir- 
ed to evade what he could not openly violate, he wrote his laws in very 
small characters and hung them up on high pillars the niore effectually to 
ensnare the people. But the tyranny of retrospective acts, whether spring- 
ing from the Lagislature or ths Judiciary, is more dangerous and objec- 
tianable than the fraudulent publicatioH of the laws of the tyrant. The 
great master of the common law (Sir Wm. Blackstone) declares that ^^all 
laws should be made to commence infatiiro^ and be notified, before their 
comnhsncemsntj which is implied in the word prescribed," (written be- 
fore). The same great commentator also informs us that it is ** an estab- 
ed rule," in the judiciary ** to abide by forms r precedents where the same 
points come again in litigation." A single decision may not always ex- 
press the law, but where it has been reiterated, er long acquiesced in, 
and acted upon by the people, it is a wrongful assumption of power in 
tire judiciary t^ change it. Mr. Chitty in his note to 1 Black. Com. 70, 
very truly remarks that **if such a power were given by the constitution 
it is no overstrained conjecture to say that fluctuating and conflicting ad- 
judications would be the consequence, producing more mischief than can 
ensue from the enforcement of any precedent or rule of law, however ab^ 
surd or unjust, till the Legislature provides the proper remedy." It is 
true that a court may sometimes mistake the law, and where this is the 
case it is doubtless its duty to correct the error without delay. But if it 
be not corrected until it be received and adopted by the whole people as 
the ^* rule of aptiou," it becomes at last emphatically the taw of the land 
and the judiciary cannot change it without usurping the powers of the 
Legislature. A retrospective act of the Legislature, reversing a principle 
hastily decided by the x;ourt, is a strong recommendation to the judiciary 
to re-consider the question, and to recede from t^e decision if found to be 
erroneous. But if upon reconsidering the question the decision be found 
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coiTect, and the act an interference with vested rights, aitd an exeretse 
of judicial power, it ought to be disregarded. We have been refresbed 
and delighted by the perusal of a very able opinion of the Supreme Court, 
delivered by Mr. Justice Coulter, in the case of Hummel, et. al v. Dr. 
Mercer Brown, et al. upon the constitutionality of the act of 31st April 
1846, divesting the rights granted to the Principal and Trustees of the 
Emaus Orphan House by the will of George Fry, and the act of 1839. — 
The great doctrine is there faithfhlly maintained that the constitution 
rests the powers of government in three departments. Legislative, Exe- 
cutive and Judicial, that each is confined withib the limits of its appropri- 
ate sphere— and that an act of assembly whereby a man's property ht 
swept away from him without hearing, trial, or judgment, or the opportu- 
nity of making known his rights, or producing his evidence, is Hot " the 
law of the land." This opinion is not reported in 5th Barr, but an ab- 
stract from it will be fbund in the present number of the Law Journal. 
The volume before us is creditable to both reporter and publisher, and 
the profession has every reason to be satisl^ed with the fidelity and skill 
displayed in its preparation. 



Abstract of Decisions of the Supreme Court of Pennsylvania 
— September, October, November, 1847, at Pittsburg. By James S. 
Craft, Esq. 

This little pamphlet is of inestimable value. An early knowledge of 
the decisions of the Supreme Court is absolutely necessary to the success 
and the reputation of the legal practitioner, as well as indispensible to 
the safety of the client. The cases in Mr. Craft's pamphlet are all of them 
later than any contained in the last volume of Mr. Ban*'s jfleports. We 
have seen testimonials, in favor of the value of the work, and of the care- 
ful manner in which these abstracts have been made,' from many of the 
most distinguished members of the profession. Judge Woodbuiy of the 
Supreme Court of the United States-^Judge Kane of tWe District Court 
— Horace Binney, Esq. Mr. Brightly, the author of Brightly on Costs — 
Mr. Hood, the author of Hood on Executors, all speak of Mr. Craft's 
performance in high terms of commendation. And we understand that 
the Judges of thfe Supreme Court speak of it as entitled to entire credit 
far its accuracy. It contains many points of great importance, and among 
them we may refer to the point decided in Horbach vs. Riley p. 25. It 
is held in that case that the vendor of land who retains the legal title and 
buys back the interest of the vendee, under an execution in his own favor, 
is entitled to the proceeds of the sale in preference to a creditor of the 
▼endee hoiding an earlier judgment, but obtained after the agreement of 
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sale. Thai thia Uw is the same wliether a atningcr of the vendor buy a 
bt thdjuLlii^mlaiiLe ; and tUa contrary dctctrme, supposed to be maiatajuod 
hf WUboh ¥b» Stose, 10 Watts 434, Waa diaapp roved of. That n title at 
n judlciiil sale ehoald ever depend upon who the r the land waj struck ofC tu 
A, or to 0. waa always regarded as an absurdity, and we are happy to 
find that the idea is at tast entirely exploded, and that the ti'ue principle 
13 mamtained that if the aivle be on the vendor'^ execution for the purchaso 
money the purchaser takes a clear title* The great and wholesome prin- 
ciple tliat a judicial ^nlts Ims the o fleet of converting the pitiporty inta 
inoneji aad thfit the purehtiaer always takes a title discharged of liens 
su-gceptibla of oiiiimutitjn should bo m^iintninod in all caaes except thuso 
clearly exempted from its operation by the act of 1830. That act origin- 
ated in a panic created by the decision in WiUard vs, Norris, and was 
finly desi^aed to protect m^iilgagoes from harin^ their li€a,j dl3i\jr^'^ I 
Without fhsir knowledge or conacnL Bat where the holder of the mort- 
gage debt or nuy part of it assents to the salt, whether he proceeds upo:i 
a judgmoat for the whole or for an instalment of the mortgEige debt^ fjr 
the mortgage debt or for ijft;y other debt owned hij the tnoilgagcf^ rho sale 
must be deemed a sale wiL'i his a^cnt and the ciise is taken out of the act 
ef IS30, This is the principle which gavsrn^ Pierce vs. Putter^ 7 W< 
477, Berger vs. Hieater C Wh. 214 and Horbach vs. Riley, Graft's Abs- 
^5» and we have no doubt that it Is a sonnd conatruction of the act of 1830, 
whicliT to sny the least of it^ wna fonaded upon mistake □ notions of policy, 
at war With the free alienation of property which has always been tha 
fjiYouJrite policy of the people and the Lsgidaturef nad has been produc- 
tive of much sacriUce of property at judicial sales, and great embarraas- 
nieut in the distribution of the proceeda. 

We are happy to infiirm the patrons of the Law Journal that tho 
abstmcti of Mr, Crjift will hereafter appear oab/ in this journ^il, and that 
other gentle rnen have beeu engaged to furnish aba tracts of the decisions 
(if the Supreme Court at their sittings at Philadelphia, Harriaburg and 
Sunbui'y* Some of these appaar in the prosont number. 



iiF Lvw; With e^pecinl roferonre to irriercantile ltiw*"With notes hy 
J. J. Clark Hnre, and iL B. Wallace, vol. I, evo. Pliiladelphia, 1847- 
T. & J. W. JohxiHoii, pp. 6(J0. 

Oue of iJie learned ediroris of SniWi's Lea dl fig Cases ^ Mr. Walkce, baa 
ngaiu favored the pmfossioo with a valuwble contribution in the volume 
bufore ua. Th'^ao ''Select deciaiona" are 52 in ntimber^ 21 of %vhich are 
taken from the Supreme and Circuit Court Keportsof ihe United State s^ 
11 from the IN^ew Vorkj 8 from the Pennsylvaaki 7 ffom tho Massachii' 
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Berts, 2 from the Connecticut and 1 each fi-om the Marjlan^, South Cnro- 
JitJii ami Now Iltttupshire Reporta. Tbo principal poiots illustrated ia 
the preaoot volume, are^ the whole sub joe t; of Agency^ Voluotarj Con- 
veyfincca, AsHignitientii to a trustee for the benefit of creJitorst, Domicile 
InfLincy, Interost, Application of payments, Wogotinbilin-, and Negotiatiori 
of promit4&oryNotes4, Forni, Time, nod miirinor of Notice, Power of n Part^ 
uerto bind the Firm, TiicideDta of Eoiil Eatnto held by a Firm, &;c. 

It will be perceived by the above enmnemtion of titles, that the volamo^ 
compriseB subjects of every day occurre Dee to the practitioner. In theni- 
flolves, tbey furnish so maoy compontlioiia treatises upon the actual state 
of the law. It i;* like 3Tr^ Smifh^s Leading Cases, in plnn^ and mode of 
tinnotntioUf and extends tlii& method to other titles not cmbraj^od in Mr, 
Smith's volumes; and 13 in eflect a continuatiou of that work. Those 
who are familiEir with the last or preceding An>erican Editions of Sfttilk^s 
Leading Cases ^ have an earnest of the cfli>iibjlUies of the editor of the Se- 
lect Dei^monsy for the labor he has as sumed. — The uotes or rntber essays 
that accompany the Select Dechions^ occupy more than one half of th* 
volume, and are in fact a critical collntion of all the American Cases^ (up- 
wards of 3000) beiiring upon tho subjects discussed. We are pleased to. 
see so wide and ae thorough a range of research as this volume displays^ 
and the apparent impartiahty of the editor in admitting what has beeri, 
heretofore too chnrily done^ that some decisions besides thoso mnd& 
within the borders of the old States, are entitled to considerntiou, Tho 
editor does not hesitate to criticise positions which he conceives to be er~ 
i-o neons although fortified by great names ; as will be seen in hia annota- 
tions- Wd like his bold, independent^ impartial method of writing, which 
eho\vs that he is willing to grapple with the difficulties of his subject, and. 
the occasLonsd contmdictory cases that ho meets, without dodging, or eva- 
sion, and without obsequiously adopting doctrines gi'onnded upon dtcla^ 
snggestionSj and "It seems," because they have been adopted or followed 
hy others, without duo consideration and In fj'aud of true legal principles* 

The tendeacy of such contributions as we find in the voltim© before ua^ 
is to harmonize the law, lighten the kbors of the lawyer, and furnish ns 
with a ready solution of many questions which seo m, or HJ'e in reality 
unsettled, or that lie uneasy iu the books. We understand that a second 
volume by Mr. Hare is nearly through the press, and will shortly be puh 
lished. 

We hnpe that the editors, either in the forthcoming ^^lume, or on 
some other suitable occEision, will favor the public with annotations upon 
the cases of Willard v, Norris 2 R. 56j and Corporation v. Wallace— 3 R* 
lOD i-elative to the e fleet of a Judicial sale upon incombmnces previously 
existing — the cases of Caul v. Spring 2 W, 390 and Bellas v, Levan 4 
Wt 2^4 relative to the influence of the lapse of time in rendering valid an 
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I iTegukr survey of hnd, — and the case of CharaUcra v. Miflljn 1 P, E. 74 
relative to the effect of delny lu procurlag a I'eturn of survey upon a dea- 
ciiptivD warrant. We are aware that the piicftcal suggestion a of the 
1>abUahers frequently induce au exclusion ot* subjects supposed to be of 
If>cal hnportance. The state of the book market must be consulted In llio 
piiepamtion of a 1«w wnik. But it may be remarked of the c«ses refer- 
red to thatalthQughtht> priucijiles which Ihey nflfirm wme applied to trans- 
ftetions arising in a single Statei tlitjy are of vast importance and t>f gener- 
al up pli nation throughout the Unlon^ except where tbey are exc hided by 
sUitutes or by settled atljutlications. The hitroduction of a few snbjectt* 
of thb khid into the next volume would iiisure it n Tno£*t welcome recep- 
tion with the country bar, and we think that the publishers would find our 
Buggestioiis endorsed by the grcut tcesiern. markcL 

The vduiuo before us does great credit to the editor, IL B. Walluce^ 
Esq, The notes show that his researches hnve been estens^ive and thor- 
ough, and that his liibora have been performed in a careful as well n^ \\ 
masterly manner. The mechanical execution is in the usually neat and 
BKcellent style of the publiahers. We cno. mos^t cordially recommend the 
work to tho profession. 



The New Library ot h^w & E^juiTTr edited by Francis T. Troubat, 
Esq, Phlla. Hon. Ellis Lewi3» Lancaster, und Willson MrCaodlyss, 
Esq, Pittsburg, vol. 10 — Pubhabed hy McKinly & L esc lire, Harris burg. 

Tho tenth volume of thb valuable publicatioTi is* bo fore us. It contains 
U selection of leading cases on pleading and parties to actions, with ptacti- 
oat notes elucidating the principles of pleading (as exemplified in cases of 
most frequQ at occurrence in practice) by a reference to tho earliest author- 
ities and designed to assist both the practitioner and student* By W- 
FinlaeoQT Esq. of the Middle Temple, Special Plender. 

TliD voluma also couhitns a Treatiss on the ef^H't of the contract of 
«ile on the It^gril rights of property and possession of goods, wjires and 
tnerchandi^ie. By Colin Blackburn, of the Inuer Temple, Eaq, Barrister 
at Luw^ 

These troatises are valuable additions to the library of the professional 
man ; and ure furnished at a rate exceedingly chojip. Four large octnvo 
volumes of tlie latest and best English works are furnished at the low rate 
of S7 per annum or -Si 75 per volume exclusive of the binding. The vol- 
ume before us is executed in the elegant ijiylo which has characterised 
the praviona puhllcations of Mt^^srs. rVT'lvinly & Ijescure, 



t^In preparing the leading article fi>r this number we have drawn 
largely from tho ^* Public Ledger,^' a papor conducted with great ability, 
atid luLviug a circulatioo greater than the justly ceiebruted •London 
Times." 
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The venortible JOVt^ QUINCY ABAMS, ^vliilat seated in his chair 
in tha Hotlae nf Repvesentutivea* of whicli he Was n member, wns obHerv- 
ed to be pa in fully ftflected on the Gist Feb, 1848* Foata escnped fitrni 
his lips, nnd a jpfeiieral trombUug whs visible In hlu hnnds and fmme* — » 
Somt^ c)f iIjc uienibere rushed to hifl seat and discovered hun to be alTectcd 
>vjth pandysis, lie was imitiediately born© Ironi the HnJl into the 
Spcakei"*fl room and the House adjonrned. He continin?i3 in a fitnfe al- 
most insensible untiJ 20 minutf^s past seven o*doc!i in the evening ot' the 
23d February, when he expirt^d. His last words were "This is the end 
of earth. I am content/' His public career commenced in 1781, wheu 
he wTfts but fifteen yenrs of iig^. Burin g a period of six ty-f? even years be 
has been constflUliy, without a single interval, en^a<^ed in official stations 
of the highest pubhc trust, occupying at ene period the highest office in 
the world— that of President of this grent and growing He public. The 
last solemn vi^iitation ftmntl this iHustrioua patriot and staifi3niii.n at r}ie 
post» atld in the hHrueas of patriotic duty. He was born on the 11th .Inly 
17(>7, and died in the Slat yenr of his Bg©( His remains were conveyed 
to Quincy for interment, attended with oi?ery mark of respect which Vk 
grateful people iind tbcjr authorities are accuatomod to pay to the memo- 
ry of their mOBt distinguished patriots and statesmen* 
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The Hon. AMBROSE SPBNCER, for nrnny years a justice of tha 
Snpreme Court of New^-York^ and afterwards Chief Justice, died at 
Lyons^ N- Y. on Monday the 13th of March lfi4B. His remains were 
removed to Albtiny for interment. He was diatingnished through Hie 
for gi'eat ability and upright ness. He was the father of the Hon* John 
C* Spencer, late Secretary of the Treasuiy of the United States* 
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The Hon. JAMK REID, late Chief Juitice of the court of QnsRn^s 
Benchj in Canndn, died at Muntreal on the 19th Jany. 1848* No judge 
ever posseasod a greater share of [he public reppect and confidence* lie 
W«3 olfiired the honors of Knighthoodi bnt he declined accepting it. He 
belonged to the nobihry of mind* The records of !he Hendd's ciTfica 
CfJiild ftdd nothiog to the mnk of one whose talents and integrity had al- 
ready pbccd him in the front rank of the highest nobilit^^ in the world » 



l)iEn, on Saturday evenings March 11, nt Dorches^ter, Mas?, after a 
brief iUnessaccornpanied with disease of the bniin^ HENRY WHKA- 
TQN, l^q. late Minister Plenipotentiary at Berhn^ aged d3* 
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THE LAW OF CHURCH AND STATE, 



TVie case of the Bishop of Hereford, (England.)'-^lt frequently hap- 
pens that the ancient forms of the law are presei*ved long after their prac- 
tical utility has disappeared. This is to some extent the case with the 
forms used in the confirmation of a Bishop in England. According 
to an ancient practice, one of the forms attending tl^e confirmation of the 
election of a Bishop, is that the oflicer of the Archbishop formally calls 
upon all persons who desire to object, to come forward and do so, and 
promises that they shall be heard. It will be remembered that in the 
case of the Bishop of Hereford, the Vicar General declined hearing ob- 
jections which were made in pursuance of the proclamation. A rule was 
afterwards obtained in the Queen*B Bench to show cause why a manda- 
mus should not issue to copapel that officer to hear and decide upon the 
objections. Upon this appUcation the Judges of the Queen^s Bench were 
equally divided, and of course the application failed and the decision of 
the Archbishop stands. The legal question invblved is one which admits 
of little doubt. It is simply whether an act of parliament can abolish the 
ancient practice in this respect or not. By the statute (25 Hen. 8 c. 20) 
it is enacted that the person elected, **after certificate of his election, un- 
der the common and covert seal of the electors to the King^s Highness, 
shall be reputed and taken by the name of the Lord elected "-^" and then 
making oath and fealty only to the King^s Majesty, his heirs and succes- 
sors, as shall be appointed for the same, the King*s Highness by letters 
patent under his great seal shall signify the said election to the Archbishop 
— requiring and commanding such Archbishop to whom any such sig- 
nification shall be made to confirm the said election, and to inveotund con- 

VoL. VII— 35. 
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aecrate tbo 5aid poraon so elected to the ofiVce nad digaity that he iselecf:- 
(Hd nntoi and to give and uae t^ him al] auch benedictions, ceremoaies, and 
other things requbite for the flames witliout any suingt procuriag, or eb- 
tiiiiing any bulls, letters er other tbiiigs from the see of Eeme for the 
lA^iuo in noy behalf/' Tha 7th Boctiou provided that "if fttiy Archbishop 
HbiU refuse, and do not confirm every auch person so elbctedf nommiited, 
and pro^ntod and signified^ within twenty days next after the Kiiig^s let- 
ttJra patent shaJl come to their bands/^ **or else if any of them, or any oth- 
er person or persons, admit, tnaintain, allow, obey, dO| or execute any 
cenaurei, excommunications^ interdictiona, inhibitions, or any other pro* 
cess or act of what nature, name, quality soever it be to the contrary, or 
U^t of the due exocution of this act" "every Archbishop &c- so o fife n ding" 
dec "flimtl run into tha dangers, imina, and penaltiea of the statute and pro- 
vjj^ton and praemunire made in the 25th year of Edward III, and in the 15 
ymir of Ricbard II." In pursuance of tins statute the Queen issued the 
usual corig^i * d^eUre grautiag to the Dean and Chapter of the Cathedral 
Ciiurchof Hereford, leave to elect a Biabop ; at the same time, by letters 
jiiiBdAi e J naming Dr, Hampden a* the par^o/i to be thcted. The Doctor 
w;43 accordingly elected, whunmpon the Queen on the 11th January, 1343, 
i?!siuod her letters patent to the Archbishop of Canterbury, reciting tha 
f^Lcta and ^* requiring and strictly commanding" the Archbishop, ^^by the 
fiitb and alSeTinnce by which he stands bound, to confirm tlie election ," 
*S:c. Dr. Bamaby, the Vicar General of the Arcb bishop, asaiated by his 
ajseasora, X^> Lushing ton and Sir J> Dodaun, refnaed to hear objections to 
the confiiTuatiou. Dr. Barnaby declared that " we are bound by the stat-* 
ute law of the realm, which afTarda us do alternative hut that of confirm- 
ing the election, or subject ourselves to the iniius and penattiesof praimiL- 

In the Queen 'i Bench, on the c|ue^tionof gmnting the mandamus, Jtia- 
tices Coleridge and Patteson were in favor of awarding the writ. But 
Jiistice Coleridge did not gruuud hts opinioa upon any decided views of 
the main question involved. He rested his judgment, as ha stated, ^* upon 
this narrow ground, that the applicants hnv^e laid such grounds bc^fore tho 
court AS entitle them to a mandnmua, in order that it may he demurred ttt^ 
<pr met by a reiwrrj," Mr. Justice Patteson was of Opinion that the gen- 
eral canons of the Christian church established satisfactorily that wher- 
ever Bishops wura elocted, confirniation was an act of EcclastaaticAt Su- 
premacy, and was a judicial and not a ministerial act, and which requir- , 
ed examination into the process of the election and the qtmhfications of 
the person elected. But the learned justice did not seem to rest his judg- 
ment on til is view of the ca^e so much as upon tha argument that by "re^ 
fusing the writ we prevent the party from appealing against our decision , 
wheresis, if wo grant tha vti'-" ' l^ only lead to a fuller consideration- 
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and more satiefactory c|e termination of the questioUn The iDistake has 
been in refusing to permit the parties to appear and state their objections 
whatever they might be," 

Lord Chief Justice Denman and Mr. Justice Erie were against grant- 
ing the mandamus. The former stated that ** upon a review of the stat^ 
ute which '* he said ** was not very clear, it appeared to him that the pow- 
er of nominating was given to the King« and the Archbishop had no pow- 
er to judge whether the person nominated was a proper person or not ; 
and if he refused to confirm that person within twen^ days he was liable 
to certain pains and penalties." Lord Chief Justice Qenmau, admitted 
that *' the proceedings by which ppposers were invited tq appear and 
then had their mouths stopped at the yery onsets aad were excluded the 
court, clearly reflected no honor on those who instituted the form. It is 
an absurdity only exceeded by the further proceeding of declaring those 
very persons contumacious for non. appearance who had actually appeared 
and claiming to be heard, were not heard. That these things are anom-' 
alie3 there can be no doubt, but" added the Chief Jcistice, ** they do not 
constitute a case for setting aside a clear and established rule, founded oe\ 
a distinct act of Parliament, and settled by invariable practice." 

A careful examination of the language of th^ statute will be auificient 
to satisfy any one who views the question as a purely legal oofi that the 
views of the Chief Justice and Mr. Justice Erie are corrects The stat- 
ute expressly gives to the Crown the powerto command the Archbishop 
to confirm, and renders the latter liable to penalties if he disobey the 
mandate of the Queen, the acknowledged Head of the church in £ng-. 
land. We subscribe fully to the views of the London Jurist that the 
Archbishop has plainly no jurisdiction to do %uy other act than that of 
Confirming. He canqot hear ot^jecUons, because no objection can by any 
possibility influence his act. 

In practice it would seem that the Archbishop takea proof of the eleci 
tion ; but this we regard as an Idle ceremony ; because that fact having 
been duly certified to the Queen, ^< accepted and assented to " hy her, and 
so " signified " in the letters pateqt, the Archbishop could not re-ex<> 
amine into its regularity or in any manner set it aside. In fact the elect 
tion itself is an idle ceremony — .The Dean and Chapter canqot elect 
without leave from the crown, and they miut elect the person named iq 
tbo letters missive which accompany the conge* d'elire. The statute of 
2.3 Hen. 8, sec. 4 expressly enjoins that they *« shall with all speed and 
activity in due form dect and choose the same person named in the saidleU 
ten missive \*' and in default for the spaca of tweWe days, the King is at 
libeity to ^' nominate and present su^h person as he shall think able and 
convenient for the same^** This formula which gives to the Dean and 
Chapter the privilege of choosing the 3ishop, is mu<;h hk« t)M pntilegf 
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^^hich the white man extended to tVic Indian to chonse one of two pnrcHs 
into whidb the spoils of their joint hunting e sped it ion had been dividftl. 
They had killed a turkey and a skunk, and the white man suid to the In - 
dmn "you may take ihe skunk and I will take the turkey — or 1 will take 
the turkey and you may take the akiiuk." The poorlndiaa^ after re flectin;; 
altentJTely upon the proposition, was only able to comprehend that tlio 
*white maui aJthougli he talked are at deal about the liber ty of choke, 
'* talked no turkejf to Oie Indian J*^ So the poor oM Dean of Hereford, m 
he reluctantly affixed the seal to tlie election of Dr, HampdeUj eaw very 
pTiunly that although there was a great deal said in the documents about 
tUcHng the Biflhop^ there was in reality no election at alL The appomt- 
mentT presentment, confirmation and tonsecrutioUt wcre^ to all intent 9 
and purposes, the flole act of that distinguished matron who wears the 
crown and Wields the sceptre of England ; and who, armed with the 
power of Uie law, croBtes a biahop as readJly as she dubs a knight or 
granta a patent of nobility- 

It is of course the duty of the Archbishop to ascerttiin that the person 
Who presents himself for confirmataoo ia the identical person named in 
the Queen's letters patent ; and the form may properly be retained for 
the purpose of giving notice to all person b concerned that objections bear^ 
{ng upon that question ranj be heard, For any other purpose it is a a 
empty and unmeaning as the fiction of "lease, tntrt/ and ouster *' in eject* 
ment| ot " flndiTig the goods "in an action of trover, or of entering the 
names of " John Doe and Kichard Roe *' as *' pledges to prosecute" an ac- 
tion at 1aw> Lord Den man , in delivering his opiniou in the case, very 
truly remarked ** that these things were anomalies, but they did not con- 
stitute a case for setting aside a clear and established rule^ founded on a 
distinct act of jparlianient and settled by invariablo practice^^' 

The theological questions which have been thus summarily diSLpoPed 
of by Her Majesty, have occupied the highest intellects of the Church of 
England for the last twelve years \ and several years ago the Episcopnl 
Church of this country waa in great danger arising out of differences of 
opinion among our clergy and laify upon the same questions* There are 
two parties in the English Church, the Tractarians^ who are designated 
hy their opponents as semi-papists, and those who are opposed to the 
doctrines of tlie Oxford tracts, who designate themselves as the Evangel- 
ical men of the Church. Pr. Hampden, the new^ Ershop of Hereford, Ib 
dlstingulsed for the zeal and ability with which he hrts opposed^ in hia 
Hampton Lectures and othenvi^e, iht5 Uxfjrd system of Divinity, By 
the canons of the English Church it is provided that the Crown haa " su- 
preme authority in causes cedes ra&tical," " as the goodly Kings had 
amongst the Jews and Christian Emperors of the prinjitive chuich," It 
H set suppoeed that her majedty has liad leisure or ability to center inio 
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auT Tery lenrneJ examination of th& subject. But her decisioii is nevi^r- 
ibsluas lioal; and thb is one of the incidents of the most UDUatural Union 
tif Church and SlAto which pro vails in Engknd- It is ona of tbo rosnli^ 
of this unloQ ihftt Iho nlTnirn of tlie i:hurc:h crime under the cootroi of a 
I'jirUamout not composed of Churchmen merelj, but haviog a cooBideni- 
l^le intenujxtnio o^ DmenUrs of overj' name, of Roman Catholics, nnd 
i*i>on possibly T of Jav^* It follows as another result of the union that the 
t'huTch of England iis not very particukr abqut ita theological principles. 
It gives forth u great vancty of sounds by its trumpet ^* of high and low 
ChurcK Calvinism, Arminianism, rigid or I ho doxy Jaxitynl most peaching to 
fiociniauismi flacramentiirLaQ superstition even worse than Papal, aod such 
inditfaranttsm as an honest Deist might be asbamed of, — tropical fervor 
of tha most spiritual and mliisionary zeal, and tlie polar ice of mare deail 
formnlif J." It is wc^ll for tlio cauae of tj-uo religion in this country that it 
lias no connexion with the governmant — that while on the one hand it 
i^eeks no aid from tlia coflars or tho legislation of tlia state, on the other 
lU votiiries are at liberty to worship according tn tibair own coasciencee, 
to select their ecclesiastical functionaries, and to decide their theolcglcal 
questions, in their own vfu}% without any interference from the civil au^ 
thority* 

But what 19 to be the refiult of thi^ method of settling, by the strong 
nrm of powers some of the must dl^icult and delicate theologicul questions 
thnt ever agitated the church? The Bii'hop elect stands charged, in tho 
»ini<Livit which was presented to the court, with having *^ spoken tn dero- 
piHon of many thin^B in the tn^ok of Common Prayer** — and with ^<main - 
t fining divers doctrines repugnant to the 39 articles of the church of Eng- 
land, particularly thos*i concerning foiih and docti'ine-" His opponents 
jiak for an iocjuiry inr<j the truth of these gmve charge a ; but Ihat inquiry 
hita been denied on the grouud that such an investigation would inlerfire 
7vUh the prerogailve of thti Crown, Dr, Adams, who appeared against the 
new Dishop, conceded that ^^ tl>e Quaon could appoint a Bishop ; hut ba 
doubted her power to make one," lie very correctly remarked that " if 
*U,ba supremacy of the Crown were as oontended for by the Attorney 
** jind Sol ic iter General, Queen Victoria would bo neither more nor less 
*' than a IVoman-Popet*^ It ia even so. Tha statute of Henry VIII * 
tiTinsferred to tha Crown the supremacy preTiousIy possoBsed by the 
Pope. 

It is presumed tliat ii very largo number of the disputants on each side 
of tha questions Involved, are sincere in their belief thatTBUTH is on their 
Bide, and that the luippinesa of tha people here and hereafter requires that 
it should bo maintained at all hazards. Each party must perceive that if 
this method of deciding theological questions is to continue, the whole sys- 
tem of Pivinity of which the church claims to be tho expounder w^ill varf 
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from time to time according to the en price of the SoTereign, and the loy- 
al members of the church of England may in time bo compelled to re- 
ceive fls their apiritual fathers, Jews or Infidela— Romao Catholics^ — Pros- 
hyteriftns — Weeleyites or CThurchmon — as may bost &ait the pleasure of 
the reigning Monarch, It ia not expected that this &tflCe of things cnn 
continue long^ if the grent majority of the membera of the church be sin- 
cere in their professions of piety. The government may not permit the 
church to depart with ita revenues. But die church, (f true to itJ^clf, 
if it desires to preserve in its purity the " faith once delivered to ther 
saints" will divorce itself from this tjnhallowed connexion— leave its ho n- 
Bea and lands and revenues, if need bet to the govemrfient, and trust nlorift 
to the aaving power of its faith and works. This event cannot be far off; 
and when it occurs "the Divine right of Kings" will be regarded as a here- 
sy — ^the coronation oil shall lose its virtue — and even "the Lord^s anoint- 
ed'* shall abdicate and fly before the people, whose cry against their oppreH- 
Pers, shall **come up before the Lord," as in the days of Egyptian Ejondage , 
and whose voice, as they burst from the chains of their task masters, shiill 
bo received as " the voice of God/* 
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In ike DxBtfict Court for the tiiy and county of Lancaster , 
December Ttrm^ 1845, 

(K) A judgment creili tor whose j augment is a lien oti tbedffetidant'ft I&nd 
and who in proceding with &11 diligt^iite tooxecute bis judgment, caunot he iu^ 
tercepted and defeated by anotber Judgment creditors wbo^e jmign^eut is not a 
lien, l>iU wbo ohitaina a judgment *>i rt^vival tinder hii figreemetit wit)!) the do 
I'etidaut^ and itnuiediatoly ifieuea a li/fcran facias ^ tbe defendant flgrteing^ in or- 
dtjr to makii! auch wnt good^ that a Hen tWia5:f l^vy^ no coiHiriiin;itionT uinl iiu 
appraisement of rent^ be fTonflidered as haviTig been hsid. Helrt, that the Hteiaty 
facuUf is irregnlitr, and a fraud upon the first lien and execution crcdilor, 

(^*) A likrnjrifddm requires a fi. fn* levy, mid inquiBilion to support It, accor- 
ding to the Act of Assembly "relating to eiecntiona- 

(5^) A vi^iliiiit creditor is justiiled in the diligent nse of all legal meant and 
jjn>cei*s to recover Ijib dtbt, but be must pmisue Uiein leplly, ffib*.'i-wiiie, ilieir 
emnloynieiit is fmndnlont in regnrd to others w ho me injuriftn^^ly iifltcttd. 

Mr. Parke, Mr, Dillingham and Mr, Stev ens tor the uliiiuiitl. 

Mr. Cameron and Mr. Teuro^e fur the bunk of Middktowji. 

Hates* P. J. The Rule in this case is to show cause why the lihrrm % 
faciaSt No* 29, December Tenn 1^45, atid ^o much of the agreement of 
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the parties ai relates to it, should not to H*t aside und v«catod. TTie writ of 
lib^rari facias was issued und pJaced in ihe huade of the Sheriff oa tho 
l'2th of November 1845. It wiib issaoi by the Protho notary of the Dis- 
trict Court, iia puTsunnc© of an ngreeniont between the plaiDtilf aud tho 
defendants made on the eleventh dny of November, and filod in the Pi-o- 
tho notary's office on the 12th, the day on wbtch tlie liberari facias issued. 

Oil tho 11 tb of November^ tlie Bank of Peanaylvauia had one jud^- 
metit only agiiinst H.M, Bayard, which was entered in this CotirCt on tho 
4 th of January 1342^ and bound the real estate of which he waa then tUo 
owner in Lancaster County; but it waa no hen on lua after acquired 
land a. 

Tho object of the agreement was^ ittUr aUn^Ui reach such landi ivhich 
had already been levied upon by nti exeKUtifn of the Bauk uf Mkldletown, 
and its £rst atjpulation, waa that an amicable scire tucias should be ent£^r- 
©d to revive the said judgment. The apeement also stipulated, that the 
judgment should be revived, not <^f the next preceding September Term 
of the District Court, but of the June Term, 1B45; and theo, it whb fur- 
ther agroed, that aji. fa. ilwuld h& considered as having issued, aod been 
Tisturaoi to Saptemljer Term 1^45, levied on the dafendanf s real estate^ 
to wit: a piece of land in West HempfieLd township, containing 6 aciea 
with H one story frame dwelhng house, a frame stable, black smithes shop 
and other improvements thereon, adjoining pnjperty of John K, Smith, 
K. B, Gnabb and John Landis ; Abo No. 2, two pieces of land in the said 
tfjwn^hip containing eighteen acres, adjoining No. 1, and Uod of Johm 
I^nndis and others with several large ore -banks thereon ; No. 3, the un- 
divided eighth part of a tract of land in the said towui^hip containing 1441 
acres, with a one story stooo dweUing house, a flmnil one story tenauc 
house, baoii barn, wagon shed, corn -crib, h«g pen, aeveral springs of run- 
tiing water, several wells of water, and other improvefnenta thereon, ad- 
joining propeity of John Garber, George Gets, M. Swar, A. Brown, and 
others^ inquiaition held and not condemned, and rent assessed at 2^^,000 
dollars, in the same manner and forta aa the return Co the jL fu* No, '2'3 
to N^ovember Term 1845 in the court of Common Pleas of Lancaster 
court ty^^the object being to enable the plaintiff to have a writ of iibtran 
facias to December Term 1845. 

The Sheriff was commanded by the writ of liheran fadoi, issued in 
pursuance of this agreement, that justly and without delay, ttie said real 
estate, with the appurtenances to the President, Directors and Company 
of the Bank of Pennsylvania, he should cause to be delivered at the valu- 
ation and apprttiaemeut aforesaid, to iiold the same to tJiem their succes- 
Bors and aasigna, according to the form uf tbe Act of Assembly iu such 
case made and provided, until tbe debti damages, and coate 'with interest 
^c. be folly levied thereontt 
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'Vh<? ff: ri facias No. 23 to November Term 1645 of the court of Com- 
mon Pi ens of Lancaster county^ referred to in the agreement, is one of 
the two writa of fieri fadas, (Nos. 22 and 33 to November Term 1^45) 
isaoetl on judgments of the Bank of Middletown agamst Henry M. Bny- 
nnJ on tbe 9th day of September 13I5» which were, oo the lOth day of the 
same month, levied on the defendant's real estate in West Hempfisld 
townahip, containing ice. the description of which levy, indorsed on the 
Bald writSi is precisely thfit which is copied from the said in dorse meet 
into the agreement aforesaid, between tlie TJank of Pennsylvania and 
Herjry M. Bayanl, made on the 11th day of November, 

Upon this Jevy of tlie Bunk of Middleiown, rd inquisition was taken 
©n the premises, on Friday October 3d 1845, and the same not being con- 
demnedr the inquest aafless4?d the yearly rents and profits beyond reprizes 
(jf the said real eatate, to be of the valneof twenty eight thonaaod dollars* 
The Sheriff returned these writs to the Court, with " defendant's real es- 
tate levied upon, inquiaitjon held and not condemned, and rent asseeaed at 
Si 9,000," on the third Monday of November, being the 17th day of the 
month. On tbe eighteenth day of November, tlie Bank of Middle town 
iaauod a liberari facias No. 2i3 to November Term 1845, with the Sheriffs 
return of the levy on the defendant's real estate ns indorsed on the said 
iieri facias and the inqnieition siMiexed ; which liberari facias waa put in- 
to the Sheriff's hafidfl on the same day^ commanding him that justly and 
^'fithout delay, th^ said tracts of land^ with the appurtenances, to the said 
Bank, he should cauae to be delivered, &c, &:c. 

The judgments of the Bank ef Mrddletown ngainst Henry M. Bayanlt 
on vrhich the said writs of fifiri facias were issued, w*ere entered in the 
Cfjurt of Common Pleas of this coantf, — one on the 2Gth day of August, 
the other on the 29th day of August, 1845, 

The rule to sli^w cause why the liberari facias isstied by the Bank of 
Ponnsylvania No. 29 December Term 1845, and so much of the agree- 
ment of tlte parties ns relates thereto ehould not be set aside and vacated, 
was granted at the instance of the Bank of Middletovm, on the affidavits 
of Charles B. Penroao And James Cameron, attorneys thereof. It wa* 
made returnable on the Ist of December instant ; and the Sheriff on the 
lat December 1845, returned the writ of Uhcrati facias mentioned there* 
in (issued by the Bank of Pennsylvania,) which was filed in the Prothon- 
ntary*fl office with the following indorsements : " Writ executed per in* 
dorsement on the back, so answers David Hartnran, SherifT" — ** Nov- 
l'>, 1345 premises extended by tbe delivery of the acfcua? possession there-- 
of this day to Henry R« Reed, plaintilTs a^ent ; eo answers 

"Datid HjiHTKArf, Sheriff-^' 

The first question which presents itself on a review of the proceedings 
of the Bank of Pennaylv&niat relates to the jegolarity of this liherari fa- 
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etff*. It was iasued on tlie same dny the judgment waa eut^sred by the 
a^oemetit of tbe paitieB for an amicfible scu fa^ to revive tlie plain tifl's 
judgment of the 4th of January 1S43. Ko writ oi fieri, fadas waa isBUed, 
no levy of course was made, or could be mftde, and no inquisition was or 
could be held or taken, on the procesa of the Bank of Peunsylvfinia. AH 
thb is manifest fi-oni tho agreement it^lf^ which atipulatea that a fieri fa- 
tia^ shall be nomidertd as having usued and been returned to September 
Tovm 1845 — levied on tbe defendant's real osteite — inquisition held — and 
not condemned^ — nnd the rent assessed at 23,000 dollars — on a judgment 
to he entered in pursuance of the agreement ; and which waa entered, in 
fact, on the next day, to wit, the 12th of November. So that Uio parties 
agree to consider aa done, what was imf>osiibIe, in fAct and law» L e. a 
/?eri/acii^ as having issued, hvy thereon, and inquisition returnable to 
the September Terra then paat, on a judgment, which had no existence 
anterior to the ensuing 12th of November. Now, an actUHl fieri f^da^ 
without a judgment is a nullity; and an imaginary fieri facias without an 
actual judgment, if it cannot be less than a nullity, i^ nothing more, Bnt 
here not only ia tlie^*/a. imaginaiy, but the levy and inquiaition. The 
parties agree to consider them as having been bad, when they could not 
by logal posftihiUty have existed, that ia to eny, before the only foundation 
on which any proceedings in execution, could rest^ was laid by tiie entry 
of the judgment of revival on the IStli of November. 

The only real proceedings on the part of the plaint] AT — by the plain tiiTs 
own showing, are the judgment of the 4th of Janunry 184!2, the judg- 
inont of revival of the 12th November, 1845 and the liherari Hacias \33ue<il 
thereon, on the same day. There h positively no inrerveiiing process of 
execution between the last mentioned judgment and the liberaii fticini}. 

There could be no question, if this were a tenditwni exponas instead of 
a liherari facias, issued thus without a ^^Hyoria^^, that it would be irreg- 
ular. It hafl, indeed^ be on so decided in a case in which there were a 
levy and con dem nation by a fieri facias on another judgment Bgj>in?t the 
Bame defendant. 1 IVI'les 28f). A fieri facias 'n^ not more essential ta a r^^ii- 
ditiQni exponas , than to a liber ari facias. The SherilT can no more da- 
liver posse ssioQ of what be has uoi levied on, thiin be fMXi eell it# It is 
a settled Jfictrine, that "all the power of the Sh^^ritf to diepo^e of real 
estate, is founded on the levy ; he can neiMier inquire by tnque^t, 'm/r e£~ 
tendt nor sell any thing elee." 4 Watts 244, per Rogers, J. Accordin- 
gly it is seen, that writs ^venditioni exponas contain a pailiculor recital erf 
the fieri fiicias nnd levy, on the authority of which they are iasued ; aud 
tlie aame ia exactly true in regard to writs of liherari facias ^ 

Even an actual^, ja. and levy before the entry of the acire facias^ for 
tba revival of the jud^m^nt of the 4 Jnnuary 1842, if such had existed, 
must have been held to be abandoned by the judgment of revival, accor- 
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d'lBg to Robbina r. Bellas, 2 Watts, 365 ; and Meaioii*fl Estate, 4 Watt?, 
341. 

Bat further; the writ of liberari facias is a statutable proceeding, every 
step ia which is prescribed by the Act of Assembly. The Act of the 16th 
of Juae 1836 *' relating to executions,*' treats onder the 7th head of the 
liberarifaciaSf and enacts, in sect. 48,— **If the clear profits of the real 
estate of any such defendant, wiU in the opinion of the inquest be suffi- 
cient to pay the debt or damages to be levied as aforesaid together with 
the costs, the Sheriff, or other officers, shall proceed by the inquest afore- 
said to assess the value of the yearly rents or profits of such land, beyond 
all reprizes, and make return thereof to the court with his writ as afore- 
said." 

** Sect 49. Uffon the return of such writ with the inquisition assessing 
the value of the yearly rents or (Krofits as aforesaid, the plaintiff may have 
a writ of liberari facias to deliver the said real estate, with the appurten- 
ances to him, at the valuation and apinnusenient aforesaid, to be holden by 
him, his executors, administrators, and assigns, until such debt or dama- 
ges with lawful interest thereon from the day of the judgment rendered, 
be fully levied thereout, and make return thereof^ under his hand and 
seal to tlie court." 

Now every word of these enactments presupposes the legal necessity 
of A fieii facias, levy, and inquisition, to uphold the writ in question. The 
provisions relating to this writ^ are arranged under one of the seventeen 
genei-al divisions of the law relating to executions, which is entitled " of 
the liberaH facias after a writ of fieri facias," First; the Sheriff having 
summoned an inquest to ascertain the annual value of the defendant's real 
estate, if their opinion be that. the clear profits will be sufficient to pay 
the debt or damages to be levied, with the costs, he shall proceed by them 
to assess the yearly rents and profits, and shall make return thereof to 
the court, witti his writ aforesaid : secondly ; upon the return of such 
writ with the inquisition assessing the value of the yearly rents or profits 
as aforesaid, the plaintiff may have a writ of lib erari facias. What plaij- 
tiff ? Beyond ail doubt, the plaintiff, in, ** such writ " just mentioned : 
*♦ to him," the said real estate, with the appurtenances, is to be deliver- 
ed, &;c. 

I believe it to be useless to dwell longer upon this point; which can 
hardly be made clearer by illustration. I am of opinion, that the liberari 
facias issued by the President, Directors add Company of the Bank of 
Pennsylvania v. Henry M. Bayard, No. 29 December Term 1845, is ir- 
regular. 

But can the Bank of Middletown avail itielf of that defect ? In general 
it is unquestionably true, that it is only the parties in an action, that can 
cbject to ^n irregularity or eiTor in the proceedings. None but pai'ties or 
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priviefl can sue out a writ of error. Colktomlly, ii judgment of a court of 
com^ietent junadiction, caonot be impeached. To these goo eml rules, ns 
t» trr&gularitles, fraiid 13 nti admitted exceptioo, though even this excep- 
twtt is restmmed to those who are directly injured by the fmud ; for a 
creditor at largos cannot Hssail r judgment on the ground of fraud, if jt np- 
|jear, that he would not be benefited by sotting it aside. The material in- 
t|uiry ho re !«, whether the Bank of Mid die town ta immediately injured 
by this Uherari facias 1 The Bank of Middletown had, as we have seen, 
two JiidgmentB entered m this county in Augu&t lae^t, against Henry M. 
Hayard, and had preceded hj fittl facim to levy on all hia real estate in 
thia county, the same h»v jug been all ncquired since thf^ judgmtuit of the 
Bank of Pa. in 1842. The levy was made on the 19th of September, an 
inqn«st was duly summoned who were of opifsion that the rents and profits 
of the said real estate beyf>nd all reprizes, would be su(Rcient in aeveri 
years, &jc- and the Sheriff proceeded by the inquest to ussesa 1^\& valuo 
of the yearly rents and profits, &c. which were assessed at $28,000 \ and 
of thla he made return to th^e Court with his writ, according to law, Ini- 
mediately upon the retur^i of that wrir, {the rtext day,) the Btiuk of Mid- 
dletown sued out a writ of Uhemri facias, as nj ready stated, placed it in 
the hands of the Slleriff to he executed, and required him to proceed, — 
This he refused to do, because he had a he aid y, tij wit, on the 16th of No- 
VfMuberv delivered the possession to the Bank of Pennsylvania on the writ 
of liii£rari facias received by him on the 12th of November, Thus th« 
Hank of Middletown having procoeded by consecutive steps rront judg- 
ment to fi.fa* kavy, inquisition, return <Af.fa. to the lib trari facias which 
tha Act of Assembly^ givea Co a plaintiff after such steps taken, find^ itself 
futercepted by the liherari f arias issued by the Bank of Pennsylvania, 
wiiiraut any previous y?, fa. or levy to «uthon?;e or support it. Is tho 
Bank of Middletown injured ? It is prevented by tbia interpoflitlon from 
liaviug the defendant's estate extended. Had not this irregular Uherarl 

ftirSas oi the B:ink of Penui^ylvania been issued iiml gitren to the Sherilf, | 

that officer would hsve delivery d the defencbint's estate, yielding 98,000 
dollars a year fo the Bank of Middletown. The loas to tlio latter, there- 
fyre, is the present deprivation of tho-se Imgennd important means of pay- 
ment of the debts, for which Ibe dei'euditiit hns confesped judgment; 
^hich the Bank of Middletown was seeking by a vigilant proaecution i*i 
the legal remedy to obtJiin. In short, if the Bank of Pcmnsyivauia hnd 
no right to this extent, by law, it liati by an abuse of legal process defeafi^d 
the Bank of Middletown whtch had a nght to it, and which has there ftJi'e 
not only sustained a loss, but auE^taiuBd it wrongfully. It is dtmautn cutu 
ifijuria. 

The claim of the Bank of Penn^ylvanin, is no doubt just ns meritorinufl 
fta that of the Btmk of MidLljtown, nor couid the former Bunk be visited 
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witli censure for diligently pursuing nU le^nl moan a to recover the Jebt 
owing to it I the kw even favors a vigilant party, A debtor oJso may pre- 
fer one creditor to auolher* But when the writs of law, whifch are tht^ 
rc^medial inatrumentaof juBtieo^ are resorted to aa the meaoa of enforcing 
paynient, or securing a preference, they must be legally employed ; oth- 
wiae fho eiuploymejjt uf thetn becomes a Jegal &fiud u]jon Ujo?e who ar** 
immedjately and iojuj'iously affected. Such I deem the Uberari facias 
iiifiued in this case by the I'resident, DirettorflaBd Company uf the llaok 
of PnnnBylvnnia against Henry M, Baj-^ard, to be in regard to the Bonk uf 
Middletown. I Iherefare hold, that the latter is en titled to except to the 
aame as irregular, and tii have itaetf^side and vacated. Tht^ rule grant- 
od, at the instanco of the Bank of Middktowo upon the Bank of Peiin- 
sylvania, tQ show cauae &p, is to thai eittent, {L c, ^ ith respect tp the 
\nni,) made absolute- 
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In the District Court for the city und noimty of Phthdeiphia. 

(X.) It is mot compolptit for the conrt^ npmi tlie application of a a Third pev- 
lnai, to va(-iiTe and auDul a jutlcineut hetwccrn ntber parties who afek \iu hvlnm 
nud Bittern J It by the piTjctsss of the court uo iiLJiuy to hi a rjs:ht?, aud \vkirli 
judgment, tUoa^h fraud uieijt and inoptrative ae to hinij ia pnifeclly good && tu 
«11 iho wudi^ beside. 

(2.) A v^^lllu1my IjoikI is in law mid equity a i^fft of (he iiioiiey, mn\ a )nil^- 
iTiujit on a lie h JL bnnd criimot be impenchfd Hy a li'ij.'iti'e. (who h nhly a vtihin- 
li^er) on tho grnmirl rh,^Lt ^' uo couBidoruliou or at bei»t one ulmogt nominal " 
WHS given ftii- lijti bond- 

(3.^ A jndgi^ienl may be impencbed coHaterally in aTioihert'onrt lb an lb at in 
whicrh it waa ruudered. by ibinl per?oiJ«t f^r covin or cfiilusiou betweeu lb<? 
particiS tn it in fmnd of their rights^ and earh a qiteutum muy ha detei-iiJu**d in 
T'enii*iyivai]ia by ihe Orphann^ co^trt upou the? Hriib^mt^ni of the aecoiini uf iin 
Usecnior, or the distrihution of rhp fnnilp ia hi.i brimlw. And Ihnt conrt nriiir 
fhrt'irt an i^an^ tn the Common Pi^fis fov lite Irial i^f fiicta c: outdated, althougli ih^ 
judgment in dJE[»nte bo enieted in the JJlx/nU Couii. 

HfifctTc Sharswoodi P^ J. ^Iroud and Flndlatj Ts. S^aiurdii2f\ Pthruaty 

10, Ifi^a. 
John Rowland died tesfjate appointing his brother Paltinl io)o lilx^or. 
Upon a reference of Exor*s» accounVs it appeared fhat after various debtp» 
&c, paid there remained upwai-ds of SGOOO which the Esor. claimed aa 
judgment creditor, and the decedent's widow na eol© leptee. The judg- 
ment by virtue of which thp Excr. claimed $9000 aa a judgment obtained 
by Ijitu on decedent's bond aud warrant, and had been entered of record 
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during the decedent's lifetime in the District court of Philadelphia county. 
Upon a 8 absequent reference with instructions to examine into the evi- 
dence of the £xor*B claim, the Auditor reported that the validity of the 
judgment had been attached, and he suggested that to ascertain the same 
a feigned issue should be awarded by the District court. After considera- 
ble delay the widow applied by petition to the Orphans* court. Her pe« 
tition (supported by affidavit) averred int^ alia that for the bond &:c. the 
consideration was almost nominal ; that the debt thereby contracted had 
been paid ; and it then prayed that the court would award a feigned issue 
to ascertain what and how much was due on said bond, &:c. to the Exor. 
The prayer of this petition the Orphans' court refused on the ground that 
they could not collaterally examine the validity of a judgment in thd Dis- 
trict court; and they said that the proper mode of proceeding was by ap- 
plication to the court where the judgment had been entdrdd. The 
widow married, and a new petition (by her husband Harris Coleman) 
with a like prayer and averments was presented to the District court, 
as follows : '* that John Rowland former husband of* thd said Isabella 
died in 1840 and by his last will and testament madd his brother Paltial S. 
Rowland his Executor, and the said Isabella his sold legatee, that more 
than $9000 remains in said Executor's hands for distribution, which sum 
the Executor claims a right to retain by virtlie of a judgment entered on 
decedent*s t^ond and warrant of Attorney on thd records of this cour t 
on April 7rh, 1837 , in the penal sum of more than $12,000^ 

Your petitioner says shat no consideration or at be^t one almost nomi- 
nal was given for the bond and warrant on which said judgment is found- 
ed, that whatever was due thereon has been fully pM and that notwith- 
standing such defective consideration and paynlent, the Executor keepi 
fraudulently on the records of this court, the said judgment^ uncancelled 
•and unsatisfied. 

Your petition therefore prays your Honorable court to award a feigned 
issue for the purpose of ascertaining whether any, and what sum is due 
to the Executor on said judgment, and that such other relief be granted 
as your Honorable court may seem meet. 

And your petitioner as in duty bound will ever pray, &c. 

HARRIS COLEMAN;" 

M'Intire for petitioner ; Wm. B. Reed contra, 

Sharswood, p. J. 

It appears to us that the prayer of this petition ought not to be granted. 

The only case in which we are bound as a matter of right to award a 
feigned issue is when any fact connected with the distribution of the pro- 
ceeds of a SherilTs sale under an execution issued from this court, is in 
dispute (Act of 16 June 1836 sec. 86, 87, 83, Purd. 452.) In all other ca- 
ses it is matter of discretion, and we think that we ought not to exercise 
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the power unless for the purpose of informlog our consciences as to facts 
material to the decision of some question pending before us. It is aot 
enough for a party to propound a question and show that he has some in- 
terest in the decision of it. He must have a standing ]fi court and a right 
to ask for some judgment or decree. Upon the application of a third per- 
son it is not competent for the court to vacate and annul a judgment be- 
tween other parties who ask no action, and attempt by the process of 
the com't no injury to his rights, and which judgment though fradulent 
and inoperative a^ to him, is perfectly good as to all the world besides 
Vougkerty's Estate, 9 W. &c S. 189. Humphreys vs. Rawn, 8 W. 78. 

When it is alledged and shown to the court that a judgment entered 
upon bond and warrant of attorney has been obtained by misrepresenta- 
tion, fraud, or other undue means inter partes, or has been given on a con- 
sideration which has failed either in whole or in part, and in some other 
similar cosej, upan applicatiaa of the party defenJaot they will open the 
judgment, and let him into a defence. The Plaintiff declares upon his 
bond — the Defendant pleads, and if the jury find for the Defendant, judg- 
ment is entered for him that he go without day. 

When the defendant is dead his personal representative should makj9 
the application to be let into a defence. 

The interest; of a creditor or legatee of a decedent, can in general only 
be prosecuted or defended under the wing of the Executor or Administra- 
tor. Where in a case proper for his interposition, the Executor of a De- 
fendant should refuse at the request of those interested to take the ne- 
cessary steps, to have an unjust judgment opened, it would be a clear 
case of mismanagement of the estate. And the Orphans* court would 
doubtless dismiss him and appoint another in his stead. 

It would be much the same case if an Executor should claim to retain 
upon a judgment confessed in his &vor by the decedent., and should 
set up its conclusiveness in bar of an inquiry by his cestui, que trust 
into its merits. 

The case before us is of this character, and presents peculiar difficul- 
ties to any proceeding by us. The Plaintiff in the judgment asked to 
be relieved against the Executor of the original Defendant. If he was 
substituted on the record, as regularly he should be, it would present the 
anomaly of a suit by a man against himself; but in case the judgment be 
opened, how can this be avoided, now can any one who is not the person- 
al representative be substituted as Defendant ? Who is to plead, and in 
whose favor is final judgment to be rendered if the verdict is for the De- 
fendant? On the o(her hand if the feigned issue asked for is award- 
ed and the judgment is found to be fraudulent, what judgment or de- 
cree is the court to give upon the finding — what entry is to he made on 
the record ? That the judgment be vacated and stricken ofif I Soi'ely 
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not : for if other assets, real or personat, should he found hereafter so 

that be aides payiog the legncj of the petitioner, there would Ls 

eoough to pa J the Plaiolifr, the eaine cootest must be repeated with cred- 

itora, purchaaera, other legatees, heiiB or next of kio ; foraa the finding, if 

in favor of the PlaintiiF, would not have been conclusive upoa them, whci j 

were no parties to it, ^o if a gainst him^ it shall not be concluMve upon him. I 

To make anj judicial proceeding conckitive it must b© luutuallj so, and 
this doctrine ia eipreaalj applied to the case of feigned fesues, {ShuLze^ \ 

Appeal; 1 Barr 251 ) It is true the petitioner claims in this case as aolo | 

k<«gatee, and it may be tliat there are no other assetSf no purchasers, no i 

devisees or other legatees, no cieditora- But that it wnuld be iDcuinbent |' 

on the court to enter upoti such an investigation, and be satisfied that tbet a ' 1 

was no possibility of other aiaets or cbims. befor«t thoy could safely maka ; 

decree vacating the jfidgment— 4s a t occlusive considerEtion against com- 
mencing proceedings whi^h in any event might lead to such a result, Ai 
to making an entry or pronouncing a judgment that the judgment traa 
fraudulent and void as to a particular person, but allowing it to^ stand 
good as to all othei's, such a tiling we thiJik is utiheard cf in a court of 
Common Law, 

Thes^e wo old be the di/Iicnlties in the way of either opening the Judg* 
mentor awarding a feigned issue^ if the petition presented a case which call- 
ed for tlie tDterpoaitiot) of the comt in either way ; but it does not, Tho 
potltJoner is not a creditor, but a legatee * & voluoteer claiming under the 
Defendant in tho judgment. To say therefore merely ^^tbat no conald* 
eration or at best one almost nominiJ was given for the bond and war- 
rant on which said judgment is founded,*' is to say nothing. K fraud or 
fither undue means by Plaintiff to obtain the bond and warrant were al- 
leged, then want of consider a tic n (or great inadequacy of considfration) 
would be a very important circumstance in connexion with other evidence 
in support of the atlugations (1 Fonbl, Eq, 347, Jeremy's Eq- 397) In u 
contest with creditors want of consideration has indeed been held conclu- 
sive evidence of frau(i. But ^* what eff'ect has want of consideration by 
the common law in regard to a Bond or judgment ? Certainly none to 
destroy the conclusiveness of the seal, or of the recovery, A volimtary 
bond is both lO equity and at law a gift of the mooey ; and who, evei' heard 
of a judgment unsatasfied and unreversed, being void for want of cans id ei* 
atiou? (Per Gibson, C. J. in Sherk vs, Endress, 3 W, Jc S. 257, 

The petition then goes on to aver that whatever was due on the judg- 
ment has been futly paid* We caun«»t open the judgment on this ground, 
fur it admits it to have been originally good. And if a jury upon a feigned 
ikuue were to Jind tljia allegation true the court has no power t'l enter sat- 
isfaction or lo compel a PlaintifFto do «o (Act of 13 April 1791 Purd: 659) 
aud certainly whenever aud wbof-^ier — even befure an Auditor — the 
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Plaintiff shaU undertake to set up this jadgment it will be competent for 
the petitioner or any other person interested to produce the evidence 
that it has been paid (Dyot^s estate 2 W. &; S. 557.) 

In England when an Executor sued pleads a judgnoient outstanding 
and no assets ultra the Plaintiff may reply that the judgment is fraudulent 
or has been paid, and is kept on foot by fraud; and so the parties may go 
to trial on that issue (2 Saund. 50 n. 3; Chitty on Pi. 660, 661.) It is 
clear that a judgment may be thus impeached collaterally in another court 
than that in which it was rendered, by third persons for covin or collu- 
sion between the parties to it in fraud of their rights. ^Postens v. Pos- 
tens, 3 W. and S. 127, Hauer's Appeal, 5 W. &; S. 474, Baird v. Campbell 
4 W. S. 191, Lawber and Wilmer's Appeal, 8 W. & S. 387, Dougher- 
ty's Estate, 9 W. & S. 189.) Such a question may arise and be deter- 
mined in this State in the Orphans' Court upon the settlement of the ac- 
counts of the Executor or the distribution of the fund in his hands : and 
that court may direct an issue to the Common Pleas for the trial of facts 
contested in a proceeding regularly before iti (Robinson vs. Zollinger* 
9W. 170.) 

Grayer of the petition refused. 



A SIJP!^IiEME]|tT t6 an act relating to last wills and testaments, passed 
the eight day of April, eighteen hundred and thirty-three. 
Seetion 1. Be it enacted by the Senate and Hotise of Representatives 
5/* the Commanwealih of Ptnnsylvania, in General Assembly met, and it is 
hereby enacted by the authority of (he same, That every last will and tes- 
tanient heretofore nlade or hereafter to be niade, Except such as may 
have been finally adjudicated prior to the passage ojf this act, to which the 
testator's name is subscribed by his direction and authority, or to which 
the testator hath made his mark or ci'oSs, shall be deemed and taken to be 
Valid in dli respects : Provided, ttie oth^r requisites under existing laws are 
complied with. 

WILLIAM F. PACKER, 
Speaker of the House of Representatives. 
WM. WILLIAMSON, 
Speaker of the Senate, 
Approved the twenty-seventh day of January, one thousand, eight 
hundred and forty-eight. 

FRS. R. SHUNK. 
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From the SoTLthera Journal of ^^eJiciIlc ami Phaiinao^Tk 
HE VIEW— TRIAL OF DR. ABNER BAKER. 



1. Life and Trial of Dr. Abntf BuJ:er, Jr, By C. W. CaoziEu kuJ 
A. R. McKnn, 

y. Df* Ahtter Baker aTid his Murderers* By. A. BaKJE;Ri Sen. 

3> To an enligkUfud PMic. A pamphlet. By A. Bakkh, Sen* 

4. A Gorrrect SlaUmint of Dr. Baker' 4 Case. By A. F. Calhwell 
and SiLAi AVooDAoff* 

ABaxnAcT jtiadco ia an object: of love nnd adinh-ation to u a all ; mjus- 
tice is hateful m itself. But our hatred of iDJu^tJco takei the hue of ap< 
preheufiian also^ when we see it mlljeted on auy one iu a coudition simi- 
j«i? £0 our own, and the reflection is forced upon ui that we too may be^ 
come Bubject to th3 like intolerable calamity. With thaae mmgtad foi^l- 
iugi of honor and disgust we have read the publicatioua euumeratad 
above, and proceed to place on record our asient to the universal denun- 
eiution which the medical press ha^ iitt4)Fed iu raforeuce to the judicial 
murder f whose atory is told therein. In doing th^s, we shall endeavor to 
give a fair sy no pals of the matter \ recounting the essential fucts ai au^ 
thentically gtatadi wltli brevity and furbearauce as far as forbearance cau 
be caiTied, certainly "* more in sorrow than in anger/' 

On the 3d of October, 184 5 » in tlie town of Manchester, Clay County, 
Kentucky^ a rnati^ Abner Baker, a niafiiuCf was hung ! for kilting hi:i 
brother-in-law, Daniel Bates* The homicide was cummited m Septem- 
ber, 1B44. 

During the trial for murder, which resulted in the convicttoti of the ac^ 

cufled^ the folio wmg circumstances were brought out ; and in whatever 

point of view we look at them, we ure at every atep astounded to find suuh 

^ things possible, in our enlightened itge, and In our civilized aud Christian 

cou ntry . 

1. A mortal quarrel was well known to have e\isted between the par^ 
ties long before the fatal act, each Jiad been repeatedly heard to throated 
the life of Che other i nay one of ihe witnesiies had been present at ihrf 
house of Bates when they were ou the point of firing upou each oUief 
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No notice was taken of these murderous ipteotions thus publicly shown ; 
no ioteiferonce of any kind was attempted. The law which could not 
rest until it had iafiieted its direst penalty after tl)e homicide, did not stir 
one of its hundi*ed arms to prevent it. The outraged community which 
afterward hunted down the misemble lunatic gossipped pleasantly over 
the chances of a fatal broil, and awaited the result with perfect indif- 
ference. 

2. Many doubted the sanity of Baker during this period, and with good 
reason. Tliough a temperate man he grew violent and irascible. His 
external appearance was changed as weM as his conduct; he was thin 
and reduced, and looked ill. Yet though talked of as deranged and heard 
to tlireaten the life of another, he was put under no restraint or super- 
vision. 

3. Bates, after being shot, and while in undoubted expectation of 
death, gave expression to feelings of rage and malice, set apart $10,000 fur 
bringing his slayer to trial and conviction, and urged upon his young son 
the duty of avenging him personally if the law failed to do it. 

4. After a preliminary trial before an " Exatnining Court," Baker was 
dismissed as insane and "placed by the Court in tJie possession of rela- 
tives who promised to * guard him heme,' and subject him to medical 

. treatment." Himself a physician, he went to Cuba under the care of 
his brother, a physician also. While abroad, seeking the restoration of 
liis health, the Executive of Kentucky issued b proclamation, in which 
he is styled a " fugitive from justice," and a reward offered for his ap- 
prehension. The additional reward is also oQTered through the newspa- 
pers, by the executors .of Daniel Bates, fc^owing his testamentary in- 
structions, making in ali the large sum of one thousand dollars for the 
body of a man who had yielded himself for examination, and been set at 
liberty as insane by a proper Court. 

5. His family then induced him to return home and in giving him up, 
demand the rewards promised for his " delivery into custody," with the 
understanding that when the amount was received it shouk) be first ap- 
plied to the payment of the publication of the evidence ; and that when 
the same amount should be realized from the sale of the book, it should 
be doHaUd the Lunatic Asylum in thecity of Lexington. But the execu- 
tors have refused payment. 

6. The Judge who presided at the trial, gave the charge to the jury 
and pronounced the sentence, asked a medical witness ** whether such a 
disease as monomania was known Smd recognized in modica\ authority.'" 

Being answered that it was ** well known and recognized both in law 
and mediciae," he rejoined "that he had only made the enquiry as to 
medicine, he claimed to know something of the law himself." The ef- 
fect of the sneering expression of d )ubt as to the exisrence of the men- 
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till c<9T]tl^tloD ozitltled moTiomriDlat and tbe implitd denial of the autbonf j 
nf inedlcjil opmions concerning it, was fiital to tlie prisoQer^ Nine of tlio 
jurj who convicted bim, doclare that thflir verdkt was founded on these 
^Ninpreaaioaa «nd instruptions/' while they avow their belief in the *'La^ 
Bttnity and deJueion of Bniier.^^ 

7. During the trinl^ pmrties of armed men are affirmed to have coUoct-' 
Kil in and about the Court to prevent on one side^ and on tho otlier to aid 
in tho aticape of the accusied. Thia prepamtion of weapons ia of public 
notoriety t and yet the menaced and violated law takes no efficient meas- 
ure, by dispersing or disarming sui^h bodiea of men, to prevent outrage or 
explnsion in or abi)ut the i^eat of justice. 

8, The Governor of tbe State, it i formed befi>re issuing hrs procliimntlon 
of the finding of tho Kxamioin^ Court, that Baker was insane— petitioned 
nfter the trial by the father of the convict, to make inquiry into the mat- 
tiir^peJitioned anl addressed l>y nmeof the jury who convicted him now 
declaring th win selves convinced of bis insanity and desirouB of bin pardon 
—petitioned to the iamc* effect by clergy me tl^ bwyera and physician i in 
great numbers, among the latter, tbe learned faculties of both the large 
laedical scbouts at Lexington and Louisville^ and the experienced Super- 
in ten da nt of the Lunatic Anyliim of the former city ; — The Governor of 
the State ^ notwitbatHuding all this — and mora (omitted for brevity's sake) 
refuses to intorforo, and the wretched ma^iinc is publicly executed wtih 
every circumstance of ignominy, to the indelible disgrace of our country, 
our laws, our sacred religion, of civilization, nay of humanity itself. 

It has often been said that 'truth la stmnger than fiction ;* the story 
thus told striken us as more extra ordt miry thnn any web hitherto woven 
by the buIdejJt fancy- Wo have carefully read allthe documents within 
our reach, relating to this affair, all the p^ipers, we believe, that have been 
publiflhed, es^ceptone; and wo are not aware thatany of the facts, as we 
have stilted them^ have been denied or contradicted. It is in the evidence 
tluit even Bates himself — that the fjitbfir-io-law of Baker^thnt rho very 
]ibysiciftn whrt?ie ignonmM anrl varMlatTon were played on to produce an 
f^ffect unfavorrible to tbe accuaed^bad at different times spoken of him 
na deranged, previous to the ffstiil act ; that both he and Bates threntened 
A nd feared each other ; that he avowed and defended the act and repu- 
diated vehemently the defence of lunacy set up for him ", that he gave 
himself up for trial twice, returning acroaa tbe sea ftir that purpose ; and 
ihrtt an excitement was aroused against him, which exhibited itself in tie 
gathering of armed men and the utTomnce of tile most unequivocal and 
ravage menHcea, and in overt Firsts of Gxtreme harshness and aeverity. 

Wa do not mean to say ihnC «U parties in this tragedy are agreed an fa 
the insanity of Btiker, Wo infer that the executors of Bates^that the 
cuuQftel whom they feed highly— that the sapient judge— that thTCi gf 
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the jury — nnd that the unshrinking governor at least, entertain doubts on 
the subject. 'We suppose they are tpell convinced of the trutii of the 
views on which, in opposition to snch a mass of weighty authority, they 
have chosen to act. On them, then, be the responsibility ^^we would not, 
in such contingencies, assume it for tlie whole universe. 

We ourselves agree with the cloud of witnesses alluded to, and enu- 
merated; and are perfectly satisfied that Baker* was insane long before 
the act was committed ; at the mon>ent of the homicide ; during his long 
aiid cruel imprisonment, aggravated as it was by the alleged cruelt}- of 
refusing to allow bim the visits of his father and his friends, while guard- 
ed by his enemies who reviled and taunted him ; when he attempted to 
escape a death ot infarfty by saicide ; and above n\\ fuflousli/ maniacal at 
the time of his execution. A more revolting execution never blackened 
the face of the sVp 

If tliere be anythirig xvnich can give a tiew coloring of horror to the 
awful scene of a capital punishment, it was added here. We shudder 
while We pursue the shocking exclaniations and imprecations, with which 
his unhappy life was breathed out at the gallows. 

I>et our readers reflect for a moment upon these uncontradicted and 
notorious facts. While Dr. Baker lay in prison, and under the sentence 
of death, Prof. Richardson who visited and carefully examined him ; the 
Venerable Prof. Caldwell and his colleagues of the Xjouisville school; Prof. 
Dudley, with the learned Faculty of Lexington, the superinteudant of 
the Kentucky Lunatic Asylum— *nay, may we pot say the whole medical 
profession of Kentucky, united in a strong representation to the Governor 
of the State, setting forth their belief either from evidence or observation, 
or both, in the insanity of the convict. > From what better source could 
the knowledge of the truth be derived or sought for ? If 'these genUeuien 
were unqualified to pronounce upon this question, who could answer it ? 
And was it not a grave question ? Shall executive justice ever be per- 
mitted to run the risk of defiling her hands with the butchery of a maniac? 
Has our wise, foreseeing and strong law provided no cautions for th6 
avoidance of this offence against reason and nature^-no penalty for it when 
committed ! or is. it supposed, like parricide among the Komans, to be an 
impossible cr^me* 

The power of /pardoning, the discretioa of reprieve and re-examina- 
tioQ, are devolved for definite purposes upon certain ofifiters, and at their 
peril and under pain of strict judgment here and hereafter, these Acui- 
ties mast be exercised at proper times and upon proper occasions. Now, 
if there ever was a time and occasion for the exercise of at least one of 
them ; if there ever wav a case in which inquiry and examination were 
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demanded, it was this.* Yet the Governor took upon him to refuse all 
fiirther iaveatigation, coldly negatived the prayers of the host of earnest 
|)v3Citioa9ri, aai with reckless taaacity of purpose, sacrificed— permt/tee^ or 
roTinitnded the sacrijiee of—thia victim of iH)6thumou8 revenge and blind 
)>o)nikr fury. i 

Such atrocities are not to be enacted without the guilt of crimsodye.-^ 
I^ we abstain irem the imputation of improper or malignant motive, we 
only shift the mode of accusation, and attribute to the judicial and execu- 
tive aathorittes, moral insensibility and a depth of ignorance little less in* 
fanuNifi, 

It is true that these scenes were- presented at a distance from us, half-way ^ 

across our continent, in Transylvania, west of the g^reat Alleghany range. 
But wd have not rj^-irvl3i tVis in any msisu/e, far the actirs in tham 
are not removed from responsibility to us their equals, their fellows, their " 

judges in the tribunal of last appeal-^publie opinion. We have therefore 
readily complied with the call made upon us far an expression of senti- 
ment on this painful subject. We are citizens of the same republic with 
those who have inflicted, and those who are suffering under the grievou 
wrongs above recited. We are subject to the same laws, and liable to 
the same injustice and injury in tlieir applieatioQ. But if we Were Hot-^ 
if seas and oceans, and not mountains and rivers only, divided Us from 
them, still we are men, and christian and civilized men, and canndt divest 
ourselves of a common interest with them. Ewen a pagan could say, 
*^ Homo sum ; nihil human urn mihi alienum pato ; *' and shall we not re- 
echo the phrase with a fuller, wider and deeper sense of its truth and in« 
finite importance ? ^ 

Before we conclude w;e will make a few remarks upon the genera] top- 
ie-^so often and so earnestly discussed of late--*of ** the plea of insanity 
io criminal pases.'' 

A definition of insanity is not to be hoped for. Language is in its na- 
ture so vague and imperfect that we can define nothing with exact accura- 
cy. We can describe everything, however, so that when once seen and 
known it can be recognized again. If any intelligent person has seen a 
mad-man and observed his conduct, so as to appreciate clearly the differ- \\ 

ence between his condition and that of a rational man, he will recognize '' , 

ever after a clear description of madness. But madness^ assumes many j|' I 

various forms ;. is it necessary to have witnessed them all in order to 
know them? By no means. A medical student having attended and | 

carefully studied a case of fever, is prepared to apprehend the presence ' f 

of every form of fdver ; that is, there is something essential in the nature 



*Even the Commonwealth's Attorney, after having procured tbe conviction of tli« 
prisoner bacame •atisiied of hia ioaauity, and joined in tlie pray era for bii pardon, 
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of all saeh cmob that connects them perceptiMy, although incidental dif- 
ferences maj separate them widely. 

The term mofunnania appears te^ us an objectionable one. If the brain 
were as formerly beheved^ an oi^^ of common faculties and powers, in 
the execation of which erery portion of the tissue is active, the derange- 
mant of a single faculty, as expressed by the word, would be utterly im- 
possible. If We pass to the opik>sit6 extreme and assume with the ultra- 
phrenolc^ists, that each mental faculty or power has its special organ oi' 
fasciculus, or fibre — ^still such are the vascular connections, such the sym- 
pathy of continuous sti'ucture or associated function that no such fibre, or 
fasciculus, or organ can be deranged in its composition without affecting 
8ome other fibre, fasciculus or organ, neighboring or distant. It will al- 
tvays be found, we are convinced, that every case dWelt on as ^mply 
monomaniacal, as exhibiting disorder of one facidty exclusively, presents 
certain mixed features^ The very defininition is simply this. ** Lype- 
mania," says Equirol, ^Hs delirium with respect to one or 9. small number 
of objecis« yfltk depressiaH,** Monomania, similar delirium with gcdty or 
excitement.'* If correctly stated; this difference proves complication. — 
Ray tells us forcibly and truly "madness is not indicated so nrach by any- 
peculiar extravagance, as by a marked change of character or departure 
from the ordinary habits of thinking, feeling and acting, without adequate 
external cause." We should say even y^itk *^ adequate external cause.'' 
Such a change is essentially, absolutely faisanityi 

Dr. Ebker was considered by most a mere monomaniac. Professor 
Richardson alone suspected his case of " running into general insanity.'' 
But if there be in any asylums at this moment, a lunatic — a mantae, using 
those words in their ordinary appfication, he was surely one — ^upoo testi- 
mony as abundant as ever was offered in any criminal court, or taken by 
any coiumission de lunatico enquirendo. His " delusionsy** ^^hallucinu- 
tions,*' ^per/isions,*' ^inconsistencies," were numerous and strongly pro- 
nounced. He not only fancied without cause that his wife was unfaith- 
ful to his bed, in modes and times impossible^ but charged with similar un- 
chastity bis spotless sister and his exemplary stepmother. He fixed upou 
incredible persons as actors in these impure scenes — female children, and 
reverend instructors. He suspected many and feared not a few. His 
violence was sudden and uncontrolled, his language unreserved and inde- 
corous. 

Can we — can anyone — draw a more explicit picture of insanity, in the 
general and most common acceptation ? 

We contend that insanity is always complicated — ^never single in its 
bearings ; never exclusively an affection of one faculty. Neither do we 
admit the possible existence of what has been called general insanity or 
mania, of any case in which their is universal derangement of all die moral 
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and mtollectaal and, perceptive faculties. Such universal derangement 
would be as promptly and ceitainly fatal, as incompatible with the con- 
tinuance of the living condition, as an extensive or universal mechanical 
injury of the brain, or spinal cord, or^ganglionic system of neiTes, or of the 
heart, or as an ej^tensive. or universal change in tjbe chemical composition 
of the blood. . 

We deprecate especially the admission of an exclusive or single vitia- 
tian of the moral faculty or faculties. We thus lose sight of the infinite 
difference, the palpable distinctions which separate disease from crime. — 
The confusion thus made by a false philanthropy, aided by a misty trans- 
cendentalism) can in most instances be cleared up by the employment of 
common sense and plain reason. It is possible tiiat cases of difficulty may 
arise, in which the line may be obscurely drawn, and the nature of the acts 
doubtful or complicated; but these are not by any means such as are or- 
dinarily presented and dwelt on. Erotomania, for example, is no mora a 
form of insanity, a monomania, to use the received phrase, than bulimia, 
or than the inordinate thurst of fever or inflamation. It may be like them, 
a merely local affection of the parts concerned ; or as is more frequent, 
an extension of disease from Qther parts of centres, as in cerebral and spi- 
nal affections. Kleptomania — propensity to theft — ^is as absurdly ranked 
among insanities as it is ridiculously named. In every case on record, 
there was conncealment both before and after ^he act, and of course con- 
sciousness of guilt. Of pyromania, or tk« mcendiary propensity, the 
same may be~ said. 

Every form of insanity comprehends in our view, two essential ele- 
ments. 1. Loss of self-control — inordinate propensity — hallucination — 
Or delusion of some kind — some eccentricity or perversion — but this, what- 
ever it may be, and the variety here constitutes the strange diversity of 
forms o^ ma^nes» that we meet with — whatever it may be it is always 
combined with, 2d. some depravation of the reasoning power. This com- 
bination appears to be essentially meant in ConoUy's definition which we 
prefer to any that we have read.: " Insanity is tiie impairment of one or 
more of the faculties of the mind, accompanied with or inducing a defect 
of the comparii^g faculties." The loss of self-control will be found to 
present itself in all or nearly all the perpetrations of crime ; but the crim- 
inal must be punished for the benefit of society, in or^er that others simi- 
larly tempted may have the propensity wea kened or the capacity of self- 
restraint strengthened by the suggestion of additional motive. When tho 
reasoning power is so depraved this suggestion fails to impress proper- 
ly or is refused entrance into the mind, the relevancy and expediency of 
punishment are absolutely taken away. 

We are nevertheless doubtful whether the insane are as universally 
and entirely free from the consciousness of evil as has been imagined ;-• 
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nny, we have s^en some undoubted mftdmen, who were well aware that 
they were doing wrong« and who boasted of and exulted in the reckless- 
ness of their guilt. But even herd no good end could possibly be attained 
by the infliction of any penalty. We could not thus deter from like acta 
other wretched victims In similai' condilion,«--aQd revenge le no part of the 
office of the law% 
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rEOPLE EX REL. BENJAMIN GRIFFIN r. STEELE ET AL. TRUSTEES, 

^. 

Supreme Court of New Fork. Special Term, Jmvuary 1848, at 
New York. 



1 . The intention of the donoFs is the criterion by which to detcrmiHe whetlier 
the acts of trustees of property have been stich as to withdraw it from th« 
pnrposes to which it was dedicated ; and this intention can be infenred from 
tl^ terms of the grant and the contemporaneous acts of parties. 

2. The itinerancy of the priesthood, in the M. E. Church, enforced by the 
power of the episcopacy, is the established practice of that church.' 

3« The great and paramount duty of all trustees of reli^ous cornormtions, is to 
see that the temporalites committed to their charge are fairly ana fully devoted 
to the purposes of their foimders, and consequently, where the inteiitiun of the 
donors was the estabUiabment of a Methodist Bpis^opal church, in connection 
with the general chur ch of that denomination, the act of the trustees in refus- 
ing to receive a preacher appointed by the Bishop, is an act ofinisubordniation. 

4. The duty of courts of law in such a case is to enforce performance of their 
duty by the trustees, unless that performance involves some violation of the 
law of the land. 

5. Such a course would npt, in this case, violate any law. A jfieremptory 
viandamua issued. ^ 

Ijf 1839, the members of three Methodist churches in Brooklyn, united 
in forming a new church, which they denominated the Centenary Metho- 
dist Episcopal church, in commemoration of the Centenary of Methodism. 
They caused themselves to be incorporated under the general act as to 
religious corporations, and by voluntary contributions among the mem- 
bers of that persuasion at large, built themselves a meeting-house and par- 
sonage. They were admitted into the connection with other chnrches 
of that denomination, by the presiding elder of that district, and agreea- 
bly to their deciphne, received from ,him a preacher. For a period of 
about eight years, they received annually from the conference a preacher 
appointed for them by the bishop. In 1847, their preacher having been 
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suspended by the authorities of the chwrch, the congregation determined 
to stand by him. They accordingly notified the bishop that they did not 
desire him to appoint a preacher for them, and they agreed with their 
then preacher to continue him as their pastor, at a salary of one thousand 
dollars, and rented him the parsonage. 

The iMshop, disregarding their notification, and pursuing the accustom- 
ed practice, appointed the relator, the Kev. Mr. Gr/Rin, an ordained el- 
der of the church, to be their preacher. Mr. Griffin was refused admit- 
tance into the church by the trustees. He then applied for an aiterna- 
tive mandamus, commanding them to admit him, or show cause why 
they did not. The trustees made their return to the writ, setting up as 
the main ground of their defence, that Mr* Griffin, the appointee of the 
bishop, was not the choice of the majority of the congregation, but that 
Mr. Green, their suspended preacher, was, and claiming that the voice of 
that majority should control. 

On the coming in of that return, Mr. Chilcls and Mr. Lord moved for a 
peremptory mandamus, because of the insufficiency of the cause shown. 
Mr. Dykeman aud Mr. Greenwood^ contra. 

Edmonds J. delivered a long and very learned opinion which will be 
fuund at length in the April number of the Boston Law Reporter. The 
following extracts will present the points decided, 

•* These circumstances show to my mind very satisfactorily that this 
particular congregation was organized and this church dedicated with a 
view to the preaching of the faith and enforcing the discipline of the 
Methodist Episcopal persuasion, and that it was the intention of the foun- 
ders thereof to support its tenets in subjection to the ecclesiastical pow- 
er which upholds those tenets. 

" And I am irresistibly conducted to the conclusion, that the itinerancy 
of the priesthood, enforced by the power of the Episcopacy, is now, and 
for more than century has been, the well established practice of this 
church, is clearly defined in the • Doctrines and Discipline ;' and has bean 
again and again understandingly and advisedly justified and defended by 
the highest ecclesiastical tribunal known in its constitution. 

**This being determined, the questions occur: what was the duty of 
these trustees under the circumstances of this case ; and how is that duty 
to be enforced ? 

"Their great and paramount duty is to see that the temporalities coin- 
luitted to their charge are fairJy and fully devoted to the purposes which 
the founders had in view; the intention of those founders being their polar 
star. All authority conferred On them is of necessity subordinate to this 
great end, and all exercise of it beyond the legitimate attainment of 
this end, must be usurpation. 

"It is no excuse for aay aberration from this line of duty, for such offi- 
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cers to sny thnt they have been directed to itf or are BnBtaJn^d in it by the 
mfjjority iif fhoie to whom they owe then- nppointment. They are not 
choacQ to represent that innjority, but raiher to execute the truat of ear- 
ryiiig out iht! iuteatioD of tboae from whose bonevolet^ce flow the tempo- 
rnlitjofl put In their chjirge." 

*• The duty of courts of law in sunh case is very plain. It is to enforce 
the perforiniLnce of such dnty, unless thnt poi-funriart<;o involves fonie viu- 
liition of the law of the land, 

**It hna been novrbere suggestedT either in the return of the respondents 
or on the ni'gmiieut, that the e^xerdse by tbo Episcopacy of the power of 
utatiomng the preachers, without the consent of the congregation, ia in vio- 
lation of law. The nrgument whs, that it waa coutrni-y te iho spirit 
of our institutions and the genius cf our people, Tf this were eo, 
the remedy is at band, flud is to bo found reposing io fuU vigor a[?ioDg the 
very people who are nlone aiTected by it. Ijut ta it so in fact 1 It iatruo 
it is our habit) and so consonant to our institutions, for our people to hav^ 
ft voice ia tha aelection of the persons who rule over them. Are the 
priesthood of any denomination m this coutitry to be justly regarded in 
any sense na rulers of their people ? If there is cny domitiion it; is aelt- 
imposed, volunfanly submitted to, and nmy, at the pleasure of the subject 
of it, be fit any time shaken off. It is the dominion of influence alone, 
thnt influence whieh in a weh ordered community will always flow in or 
out of the priesthood from holy zertl, a virtuoua life, and disinterested la- 
bors for the good of others. But it is perversion of language to speak of 
thnt as n ruling power to be guided or controlled by popubir elections, or to 
treat him as a ruler whoso sole authority is the apostolic one of bring- 
ing sinners to repentance. There are, however, principles in our institu- 
lions which have some bearing on the mutter in hand* One is fidelity to n. 
trust reposed ; a duty, the perfortntince of which In public or private, m 
the civil or religious walks of life, is nowhere more rigidly exacted than 
sraongour peo])le. Another is that which was so happily expressed on 
the argument — that in this country religion is not ostiiblished, it is not 
tolerated — it is pnoTECTEo. To that protection it has tin absolute right, 
whatever the tenets mrdrituinod or the disdpline establishedj so tltat they 
bo nut contrary to the biw of the land or injurious to the public moral!?- 
That protection is no w^ sought at the hands of this court, and it ouly re- 
m-iins to inquire whether, according to its rules and practice^ it hns tht* 
j>ower to award It, 

**Lord MansfielJ, overruling those objections, held that this writ was in- 
troduced to prevent disorder from a fidlare of justice and defect of police- 
Therefore, itougla to bo used upon all occasions where tlie law has cs- 
atblished no specific remedy, and where, in justice r.nJ good government, 
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there ought to be one. If there be a right, and no other specific remedj, 
this should not be denied," A peremptory mandamus was awarded. 
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Flanagan vs^ the Washington Mutucd Insurance Co* Opinion hj 
Rogers^ /. 

There is no statutable unseaworthiness in Pennsylvania. A neglect to 
take a pilot in the river Delaware, as directed by the pilot Acts of Assem- 
bly in relatioa to pilots, will notof necessity vitiate the policy of insurance. 

Edge vs, the Commonwealth* Opinion hy Coulter^ /. Feb. 7. 

An indictment will lie against Supervbors who refuse to open roads or 
keep them in repair. 
' Judgment affirmed. 

Maule V8i Shaffer, Opinion hy Gibson, C. J. Feb, 9. 

An action of covenant cannot be maintained against the grantee in a 
deed poll. The proper action is debt. A deed poll is not the agree- 
ment of both parties, and there being no agreement, covenant cannot be 
maintained. The sealing of a deed is the material part of its execution, 
signing is only strong evidence of its being intended as a deed. 

Judgment reversed, 

Keil vs. Wolf, Opinion by Burnsidey J* March, 28. 

1. The proviso in the 4th section of the act of 4th April, 1797, " that a 
debt due and owing to a person who at the time of the decease of sucli 
debtor, is h ferns covert, 6cc, shall remain a lien on said land notwithstan- 
ding said term (of seven years,) is expired until four years after discover- 
ture, &c" — does not designate any particular debt due to a feme covert; 
all debts and claims oftLjeme covert were protected from the limitation (as 
if the act had not been passed) until the exception in their favor run out. 
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ThepefuTOt wbero more thitn Sffven reni-s nfter tbe den Eh of n ppreon, bw 
surviving cjf&cutor confeasc J u judpnent to A «nd hk wife, for the sole 
nnd flepnrnto use of the said wife^ the consideration being money which 
hi?longcKl to the wife^ and which was loaned to f ho decedent and used by 
tiim in hia Isfe Eime» — a SliBrifTa salu under such judgmeni will coavey a 
j;ood titla to tixe put'chasor as H^gninat a devisee of the decedent* there alMi 
being some evidence that the heirs had taken thmr shureB of the bolauci» 
of tht* fund raised by rtie mile, 

2* We reco^fnizo the principle in Pennsylvania, that n niftrried woman 
may acquire a separate property in utoney or chattels either b3^ gift of a 
etn>nger or hor husbatidt pixjvidyd that iu the liittercwBe it isnotatlhe est- 
pense of creditors^ 

Judgment affirmed. 

' Mnytr rj* ih^ Cftmtnonwsalth^ Oplmon &y Gihaon^ C /* March 29, 
In an indictment fur cutting tnnbi^r trees under the act of 29 Mitrch 

liiai, it is not neceaaary to doscrihe the laud upon which the timber was 

growing with greater certainty tbtn is retjuired iff an ac^on of trespasi 

or i*je{ fmont at the common law. 
Judgracnt aflirtned. 

^ Jlichanh administratis^ d* h. n* rj, jyeTvtt. Rule to show cause uhjf 
tkt Sheriff' shfjuld not acknotcUdge a deed. Per curiaM^ Mtirdt 29, 

A Sherilfs siile was made to the plaintiff to the execution ; afterwards 
^ rule was granted to show cause VkXiy the sale should not be set a.^ide> — 
More than twenty years after , appheiLtion is made to the Supreme Couit 
t'* order the Sheriff to acknowledge the deed. lo such cais^i the Court 
wifi not order the doed to he acknowledged, the presumption being from 
tlie lapse of time that the Sheri^s vendee had nbandoned the purchase, 
nnd the rights of purelmsora liaving intervened who had a right to believe 
that the execution iliid been abandoned. 

linle refused^ 

*■ 

^ Cony^gham r^. Shaw, Opinmn hy Coulter^ X March 29* 

1. Where an action was brought in the District Court fur the city and 
CO i:ity of Philaddjitiia, on a writteti contract^ and the evidence uf the 
PltfT* showed that piiit of tlic evidence of the contract was not produced 
find it appeared to be in his power to do so, the court were right in di- 
recting a non suit under the 7th sectiou of the Act of 11 Marcli 183(i- 

2. The Pltfi". brought an action fur not paying biile dmwu nndor letters 
of credit. Two of t lie letters which showed the contnict were pruduced 
nnd thi>y referred to an intermediate pnper which tlie PUlf, was reqnired 
1o a gn before the letters of credit were delivered. The PltfT. dechuod to 
gire this paper in evidence, tliough it vfaa verified by hin witnes^ee and 
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tbown to be In the Court rtiom nt the triwli Tho Court tlioreupon gi'HDt;- 
»J a non Buit^ am! tbe Supremp Cm^rt nlTirnn the judgment sjtymg a Court 
lA Qut bouQd CO ^^pe th«)if wu^ iu a in'iBt: wht^n thc^ Pitlfi am dlt^pel it If 
lie pleaded* ^ 

IllesUr^s AppedL Per curiam^ affirmed fir ih^ ftasoM ^fiL'cn fiy i/i^ 
Co Mr/ iefoii'. Afidl 3. 

In 1^45 there wiis a decree itind^ thilt *t certiiiD sum wna in the hands 
of an accountant, who was surviviag executor. This surri was comjjosed 
of tho bH lance of asseta which origiaajlj ciimo into his hand^ with iateroat 
for maay years. 'J^liHt sum was ordered to be diatribntt^d as directed by 
tho Eeatntor's ^^vill^ rilloWihg the Executor interDBt in pnylnents to legatees 
according to right tind Justice. Upon TQti't^^ith ijf the RccoUat to auditori 
th(;j fii-flt ascerthmd<l the rattiflble proponlon due to ench legutee, — the 
bequests dilToriug in amoUnt. They thrin dodurted from etich share pay- 
ments made an account, and niade distribution in the folbwing manner. 

1. Deducting the paymeota from the interest due and standing agaiuaC 
tlio accountant on eack share ; criklitiiig the Residue (if any) on account 
of the phacipal of such eliare* Proceeding fronl year to yeur^ making an- 
nual restSf always extinguishing the interest dUe by th^ puymentSi and 
crediting the residue On account of the principal. 

2, Wherever the paymenbi exceeded th^ interest and discharged pnrt 
of the principal, credit Was given to the accountant for interest upon thtf 
ajnouDt paid on the principal^ undl the end of the running year. 

On exceptions to the auditor's report, on the ground that the manner of 
distribution was erroneous, and that the payments sbould be considered on 
account of the principal and deducted therefrom — the Court be tow 
(KrausOt President) confirmed the repdrt, and dismisaed the excepttonsi 
and the Supreme Court affirm the judgment. 

^chontman Sf Elfelt v», FegUy. Opinion hy Mdt, J. April 3d. 

1* The original Ttarr was upon a promissory note which was endansed 
to the PltflT. by the Deft, in payment of goods sold to the latter by the for^ 
mer^ Under the declamtioo it was arbitrated and an appeal taken. On 
the trial the Pltif. naked leave to amend his declarntton by adding a couni 
for the goods sold, which motion was refused. 8uch refusal was error. — 
Under the act of 180G the pleadings may he hbei'ally amended so that 
an entirely new cause of action is not introduced* That there waa an 
award upon the original uarr and an appeal makes no diJrerence, so long 
rs there is not an attempt to introduce new matter distinct from the origi- 
nal transaction* 

2* On a rule to take the testimony of ancient, infirm and going wit" 
nese^esi it is competent to take the deposition of a person who resides \m 
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another State, bnt is temporarily within the jurisdiction of the Court. — 
Such a person maybe regarded as a going witness within the roeatiing of 
the rule on the subject established by most of the Courts of this State. — 
It is no objection to reading the deposition that the testimony of the same 
witness was afterwards taken upen a commission. The memory of the 
witness may become imperfect as to particular transactions in the time 
intervening betwoen the taking of his evidence, he may be tampered with 
hy the adversary party and it would not be fair to subject the party seek- 
ing to use the evidence to these contingencies, though their existence 
would certainly form a subject of legitimate remark before the jury. 

3. The protest of a foreign notary residing in New Jersey is no evi- 
dence of a demand on the maker or notice to the endorser; as the protest 
of a promissory not« is superfluous the introduction of the protest would 
not establish the case. If the deposition of the notary had been admitted 
his protest might have been corroborative evidence, but as the case stdod 
it was properly rejected. 

4. Evidence that notice of non payment had been deposited in **some 
post office directed to some other unasceitained post office," is altogether 
too loose to satisfy the rule which requires great certainty and distinct- 
ness of proof to charge the iadorser on the foot of a post office notice. 

6. A letter of one partner written after the dissolution of partnership in 
which the reception of notice of demand is admitted, is notevidence to af- 
fect the other party. 

Judgment reversed and venire de novo awarded. 

Gruver vs, Gruver's administrators. Per Curiam, April 3. 

1. A person having personal estate died without issue, but leaving a 
father and mother. The father died nine days aftar the decease of the 
intestate. In such case the personal estate of the intestate goes to the 
mother as the survivor of her husband. 

2. On the death of an intestate without issue the 3d section of the re- 
vised act of 1833, gives his personal estate to his father and mother if liv- 
ing, jointly and absolutely, and this, like any other interest, chose in action, 
or chattel, survives to a surviving wife. If the husband had received the 
assets, and made them his own, the wife's right as survivor would have 
been gone, but as he died a few days after the death of his son without a 
conversion of the assets, the wife is entitled in her own right. 

Judgment affirmed. 

S6Lliday*s Appeal. Per Curiam^ April 3. AJJirmedfar thereasons 
given by the President of the Court below. 

T. G. devised tq his son I. G. a part of his plantation, and to his son W. 
G. another part, and directed that his said sons I. ic W. or their heirs and 
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asiigas aliould paj tohia daughter H. her heira and sflsigns, aanm Dqmil to 
the vftlae of cartain pbcsi of land which he thereafter in tho will devised r*> 
S. another daughter, said laod to be valueJ by three ptirsooflaud their val- 
uation to be the amount to be paid H. The testater'i sod L one of tho 
devisees died about nine days before his father, nnman'icd, and without 
issue, whereby hia share lapsed. There was no residuary legatee and 
the parfion of L went to the remaining heirs of the testator. 

The Court bo low (Krnuse Preatdent) hold that notwithsitanding tJie de- 
vise to h bni lapsed, the estate which had so kpsed was still bound in 
equity to satisfy the portion a directed by the will of the t^atater to be paid 
out of that devise. 

The Supreme Court affirm the Judgmeut. 

LouhcT vs* Smith, Opimen &y Ro^^^ers, J. April 3* ^ 

1, Oq a plea of the statute of Hmi tuitions, and repUcatiofi that thera 
vere mutual accounts; the evidence was that the Plaintiff w»a to receive 
aiil,tpetre in exchange for gun powder, ** or la other words the Pltft"**!^ 
gunpowder was to be paid for by saltpetre Instead of caah," Tq ftacli casie 
d paymentof gunpowder by Deft- within the six years wiH not justify the 
instruction to the jury that there were mutual accounts in the legal aeosa 
of the word which will save the bar of the statute, 

2, A mutual account is where one has a demand or right of action 
against another — c* g. When A and B dealing together^ A sells B an arti- 
cle of furniture or other commjdityi and afterwards B sells A propeity 
C)f the same or diflferent description \ these constitute reciprocal claimfli 
bi^cnuse A and B have a demnndt or right of action against each other. ^ — 
It is not so when the sale Is by one to the otJier, wbother it ia to be paid 
f >r in cash or klod. The manner of payment can make no difference— 
iiiir will an overpayment affect the reault, for to ascertain that overpay- 
ment it would be necessary to go into the account which would introduce 
the y^ry evil the statute was intended to g«ard against- 

lodgment revfrsed and 'omire dt fwvo awarded. 



Ilaxttorlh vs, MiUsr, Psr Curiam, April 3d. 

On the ti'ial of a feigaed isauo to determine the validity of a wlt% attd 
roJicil, the two writings Wisre coupled in one count of the di^claratiun. — 
The Supremo Court remit the record to the Court below, with directions 
to set aside the proceedings and nrder new and separate issues to be 
fmmed ; one upon the will, and another upon the codicil* As the wiU 
might be good, and tlie codicil bad, separate issues should be taken to Uy 
ihe vahdity of each. In any other cane perhaps we would not feel our- 
idUea at liberty to pursue a aimilar course, hut as a feigned issue ia mere- 
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\y a. contrivanco to take the verdict of a jury, the Court hoB an no limited 
liisicretioii in making use of it. 
Re cord retuilted, 

KeUei^s Appeal. Opinrion h^ Bamsidf^ J. Apni Z 

Certftin heira conveyed to their mother 40 acres 108 perchea, during 
hor natural life, lu lieu of doweri in the remainder of the estate. Afier- 
wjirda the beirs applied to the Orjihnns' Court for a partitioo ; the widow 
did uot join^ Seven men were chosdn who valued the whole property in- 
eluding the pnrt which had been coiiveyed to tho widow and they report- 
ed that the (estate was suffideoC hrfii^eot the cbd d re n— there beiog sij: 
en lirl e d i Gra ode hild re h cIh i m j n g u ude r o n e of the hei ra, r p fu sied to tak e . 
Four of the hoirs did tnke nccordiogto the partition — tiic fifth anotment 
was th6 40 acres 108 porch ofl convej^ed to the w^idow. After the death 
of the widow one of th^ heirs who had tiot received her fhnrfej applied to 
t le doUtt to be diowed to choose the said 40 acres and 108 perches as 
ber share; theComt below dismissed the petition, and the Supreme Comt 
Uinmiss khmipfiealt holdikig that th^ valtiation by the inquest of the part of 
the estate conveyed to the Vidow was invalid atid that the Court had nu 
jurisdiotioft over it, the life estate baiitgoutatfi tiding. After the deatb of tho 
Vidow the remainder of \mt estate reverted to the heirs and Is how open 
to partitioriT valuation and aaJe* 

We all think the Orphand* Court was right in rt*jecting the Application 
of the Petitioner* .^, 

Appeal dismissed I 

MilUr vs. Zfyjirt, Opiikhti hy Couiletr X April 4* 

1> ^* Further t give and devise unto udy son Jonathan^ tli^ middle lot 
Wherein I live, containing 109 acres, as by draft now in his poesossioti 
will apjjlear ; to hold the sanle to hinl during his DatUral life, and after hid 
decease to hb thtldren lawfully begotten, share and share alike," On a 
will With this devise, Hdd i 

That Jonathan took an esta^te for life, and that hii children took the 
fee as purchaE^er^t and not derivatively from their father. Though tbers 
wore no words of perpetuity or liniitation added to the devise tb the chil- 
dren of Jonathan, y^t as there was no other disposition ur hmltation over, 
the inference is that the teatatot' intendt^d the> should take in perpetuity 
■hare and share alike. 

2. The reason for the rule in Shelly^s ease never existed in this State, 
and has passed away even in England. There it has yielded to the in- 
tention of the testator, when it oan be clearly ascertained. In Fennsylva* 
nta tlie uianlfeist intention of the testator has always been the rule of con- 
struction^ and where tho intention ia plain if that intention is not agaiuei 
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the policy of the law, it oyercomes and overbears technical rules and tech- 
nical words. 

3. In this case Jonathan conyeyed the estate in fee with intent to bar 
the entail ; it was reconveyed to him and he sold the same to Miller in 
fee. In an action against Miller on a bond given for the purchase mon- 
ey, held that the Pltff. could not recover, as Jonathan had only an estate 
for life and had no interest in the fee. 

Judgment reversed, and Judgment here for the Deft, below on the cau 
stated. 

Blakey^s Appeal. Opinion by Coulter, J. April 6. 

Ir A person who was indebted, believing that his difficulties would force 
him to make • general assignment, but also believing that he might be 
able to weatber the storm if he was indulged, executed bonds and warrants 
to certain bona fide creditors on the 4th of February 1846 ; on the 7th 
judgments were entered thereon, and on the 17th, a general assignment 
for the benefit of creditors Without preferences was made. Such Judg- 
ments are not void under the Act of April 17, 1843 to prevent preferen- 
ges in assignments. The judgments and assignment are not the same 
transaction. The parties in the judgment differed from the parties in the 
assignment. 

2. Such judgments are not a legal fraud on the Act of 1843. The act 
only makes void prefei^ences in the assignment itself. It is only when a 
man loses dominion over his property and transfers that dominion to anoth- 
er for the benefit of creditors that the rights of creditors attach. While 
a man retains dominion over his property he may encumber or convey it 
as he pleases if not forbidden by law, and prefer such creditors by pay- 
ment or transfer as he chooses. 

Decree affirmed. 

Curry vs. Lartr. Opinion hy Coulter, J. April 10. 

1. A assigned to B a lease-hold of premises subject to the rents. B 
agreed in consideration thereof to deliver to A one boat load of broken and 
screened red ash coal, weighing 60 tons, on the 15th of April ensuing, and 
another bo^at load of the Same kind of coal to the said A on or before the 
15th of the next October. On the same day C executed to A an instru- 
ment, in which he bound himself in the sum of $240 as security of B, 
and **that he will well and truly perform all his covenants, and on default 
of delivery of the said two boat loads, or either of said boat loads, then the 
said A by action of debt, may recover $240 from me, my heirs, executors, 
and administrators." The first boat load was not delivered in April, anj 
before the time for the delivery of the second boat load came round, an 
action was brought by A against C. In such action the sum of $240 is 

Vol VII— 37 
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to bfi conaiderod 03 a penalty for the damago which may accrue to A — 
atid uyt aa liquidated damag&i stipulated aud aBcertaiaed. 

3* The question whethe^r aaum embraced in an agreement ehaU 1>b cod- 
sldared as a penalty, or liquidated damages^ liquidated by the partios, is nl- 
ivaya a qneation of conatnictiou for the Court. But they will take into 
consideration tho luliject in alter of the contract, and fhe usjige a c com- 
pany iag auch contracts^ and iuch other fifcctfl and circumstancoi &b will 
help as n guide t» the truo caustructbn* 

3. Where the payment of a smaller sum is secured by a larger, the 
agreement must be construed as a penalty^ In this case 8240 was suf- 
ficient to cover the value of both boat loads, and the antn was thereforo 
much larger than the value of one boat load. The instruction to the jury 
that the whole amount was due on the nou delivery of the iirat load wai 
error. 

Judgment tevrrstd and t?- d. n. awarded. < 



Wagner vs. Ellis. Opinion by Eogdr*^ J, April 12- 
_ 1, A woman holding real estate, married ; after the marriage articlea 
ot Bepamtion were executed between the husband, his wife and her trus- 
tees. By tliat deed the husband conveyed to the trustees all his rightr 
title and interest to such property as the wife had before marriage — -^^ so 
that she notwithstanding coverture shall and may have full power at any 
time hereafter, by any dead^ to grant and convey all or any of said lands 
tenements and hereditHments, or 'by her last wiU and tes&iment or any 
writing purporting to be her fast will and testament, devise^ limit and ap- 
point the same to any person or persona , or for such estates as she may 
thtuk proper ; and for want of such deed, will or appointment iben to her 
right heirs forever/* Thi^ deed of separation was signed, sealed and do- 
Lvered, but was not acknouUdged by either of the parties. The wife 
held the property durmg her life time, and upon her death devised it to 
ccrtiiin parties. At the time of her death eh e had no issue ^ heirs;, or 
known kindred. The husband put in a caveat to the probate of his wlfe^t 
will but nfter wards withdrew it and letters lestHmentaiy were granted- 
By the Act of 21 Jan. 181D and the 10 sec. Act 9 April 1833» where a 
W^ioaD owning real estate dies without heirs or known kindred compe* 
tout to take her real estate, the same becomes vested in her surviving 
h^usband. 

In ejectment by the heirs of the husband ngainst the wife's deviseei, 
hold that the huftbund liaving by the detsd given his express consent tljat 
his, wife should dispose of her estate real and personal by will, and bav- 
i iig by withdrawing his caveaf given his assent te the wiUj his heirs claim- 
ing through him are estopped from denying its validity, 

2* It ii^ diffiuuU to perceive eisher in hw er the pohcy which governs 
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the decisions in relation to a wife's power to wtU, any reason fbr a dis*-^ 
tinction between her real and ])ersonal estate. Thereasons which would[ 
govern one, would apply with equal fbrce to the other, fbr the husband; 
merely consents to waive his own right, and consequently tho' rights of 
his heirs. The will being admitted to probato disposed of both real and 
personal estate, nor is thero an.y fbrce in tho idea that th» husband in- 
tended bis consent to apply to the disposition of tke latter^ and not th& 
former. There is no. warrant fbr any such distinction as is attempted to 
be made between tho two species of property. 

3. We have no intention to shake the authority of West vs. West, 10 
S. & R. 445, but this case- is put upon its peculiar circumstances, which 
in the opinion of the Court constitute- ait es^ception so far as regards the- 
rights of the hhsband and his hebrs^ 

Judgment affirmed* 

Bank of Chester county v^, RalsUmj Garnishee of Olmne, Opinion hyr 
Coulter^ J. April 17. 

1. The statute 8 and 9 WiiKam 3rd, chap. 11, See. 8, in relation to as^ 
signing breaches in actions on penal bends fbr the perfbrmance of coven^ 
ants, does not extend to judgnwots eonfS^sed on bonds with warm At of at-^ 
torney. The words of tho statute do not include such judgfuents, and 
the reasons fbr its enactment, or an inducement Ibr its adoption in that 
respect, nev^ existed in this state.. At the time of its enactment, the 
Defendant in a penal judgment could only obtain relief by filing a bill ii\ 
Chancery, which occasioned expense and trouble, and hence the statute^ 
was enacted to compel the Pltff. in a common law Court, to show the 
amount of debt or damages really due. In Pennsylvania there can be no, 
hardship or injury to a Befbndant by the law being thus held, because 
relief can always be had by application to the eq^uitable and discretional 
power of the Common Iaw Court where the judgment exists, which ex->^ 
ercises on motion sufficient control over its own process to prevent injuryv 
and ^ve adequate relief to Defendants^ 

2^ The Act of Assembly which afTords^ a remedy by attachment exe*^ 
cution,. is not retrospective or retroactive in any objectionable or illegiti- 
mate aspect. Defendants being bound both legally and morally to pay 
judgments wluch were obtained before the passage of' tiie act,, their es-. 
tHteft are of course responsible, unless excepted by previous statutes. — t 
The act brought into the range of process nothing which had been ex- 
empted, and touches no ^ound prohibited' by any constituiienal implica-^ 
tioji. The law relates to executions issued after the passage of the act 
and they can issue as well on judgments obtained before the passage of 
the act, as those obtained afterwards. 

3. Where an attachnxent execution was issued to levy in the hands o{ 
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Iho (j[irn?*he© upon a debt due to the Defendnnt as ndminjfttrator of ]if# 
Ptiji — be bein^ the only heir or <lifitribut«o of his son undt^r the jntetolnle 
btwa» and entided to the fuod m his chiirjit^ter of diKtnliuleo after pay- 
jneDtof debtSt no admiDiatratloQ accouut having beeu settled in the Or- 
phaas' Court, il was held that the attachment could not be maintained.^ — 
The interest of the diBtributee is only in the surplus whitih romftins ufter 
Mtiefjing iho debta of the intaatate and cannot be ascertained till «#uio- 
ment of tlie adminiHtratioo account, and decree of distribution, ^ 

Judgment afftrmed^ 

Alhrccht i»» Strimpler^ Opinion iy ^^h *^- April 17. 

Tn an netioti on a negotiable instrument, afc^ the Defendant has given 
proof that the note or bill was improperly obtained » and put in circulation 
by duress, felon y^ or fmud, he may call on the PItff. under prevtoua uo- 
lice, to flhaw that he is a bonajida boldnr for value, under pain of being 
<wnBidered as standing in the same predicament with him who wrong- 
fully gave it currency. But absence or failuro of consideration between 
the original parties, ift inoperative to put a Pltlf. to such proof Upon 
fiucb a call it is competent for a Pltlf. to prore that at or about the time 
the note was passed to him, he paid money to the holder of the note, ive* 
Eumed to pay dabts which he owed, or was about to contract. It is 
enough if each item of evidence offered, make^ some process towards 
such a conclusion ; that neither of them fully attained to it, famishes no 
rational ground for its entire exclusion. If each item forms but a small 
link in the chain, it is not irrelevant. 

Judgment affirmed. 

King and wife vs. Cloudi. Opinion hj Couller, X April 17^ 

1. Suit was brought by King and wife to the use of J. King Jn the 
trustee of the wife, uuder a deed of trust, The claim in the suit wns 
covered by the trust deed, and tha wift^ was the men to no ui cause of ac- 
tion. Before the suit cam a to trial. King and wife and J. King, Jr. by 
their mutual deed superceded J. King, Jr. as trustee) and appointed 
another in his stead i It would appear that J, lung, Jr* knew facts ma^ 
terial to the Pltff, and the object do doubt was to make him a witness. — - 
On the trial motion was made to abstoree tlie name of h King, Jr. frtim 
the record} and insert that of the new trustee ^ This motion was refused 
by the Court below, and such refusal was erroneous. The 7tb section nf 
the act of 24 March 1B18 provides for the prosecution of actions nocwith- 
itanding the death or rpmovat of trustec^t* 

2, Tho decisions which touch the competency of a paily at the impf^- 
tmtion of a suit, Co become a witnei^s, do not touch this cause* Thotn 
cases belong to a cla^ such as Irwin vs. Shoomsker, 4 Barr — Wulf vs* 
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Pink and various others perfectly known to the profession. The distinc- 
tive character of this class, is, that the party is interested in his own 
riijht, and is in fact prejudicing his own cause. He divests himself of 
f^iterest for the purpose of becoming a witness, bnt does not wipe out 
from his mind the impressions with which he was imbued when he w&s 
mn interested party. Public policy opposes the sudden transmutation of a 
party into a witness, by an assignment often merely colomble, so thut 
money may be made out of his oath as a commodity. To this class of 
cases the one in hand does not belong. A trustee is a beneficial agent and 
liHtrument of law, moulded by its plastic hand, so as to accomplish the 
4') ads of justice. He has no individual interest in the suits often brought 
in his name, and is more disinterested than an Executor or Administrator. 
The practice of the English chancery to admit trustees as witnesses has 
been adopted in Pennsylvania.* 
Judgment reversed. 

Marys V8, the t&wnship of East Vincent. Per Curiam. April 18. — 
Marked not to he reported. 

In an action against a Township for stone faraished in repairing a road, 
it is incumbent on the Pltff< to show a precedent request by the Supervi. 
«ors tha^t he would furnish the materials sued for. 

Judgment affirmed. 

Hickman's Appeal. Per Curiam. April IS. Affirmed for the reasons 
given by the President of the Court below. 

Where a guaif'dian had been cited to file his account and did so, the 
Court below (Bell, President) decided that on exceptions, the gurdian 
could not set up as a bar to the examination and correction of the account 
a release given by the ward after he had come of age ; such release hav- 
ing been given in consequence of representations of the correctness of the 
account by the guardian himself. If the release was a bar it should have 
been pleaded to the citation and cannot be set np after the account was 
tilod. 

On an assertion by the guardian, that he had not received interest for 
a certain portion of the funds in his hands, the ward said that he did not 
expect interest if inte;*est had not been received. Such declaradon will 
not bind the ward, it having been made in ignorance of his rights, and it 
also appearing that the fund had been in the Guardian*s hands for many 
years and had been loaned to his own son. 

Miller vs. Berbe. April 18. Per Curiam. 

The Cjurt below laid down the law as it has always been held by this 

, * 

*Tbifl overmles the case of Yeatet v. Yeates decided IStli Joae 1646. 
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Court, and in the words of sotno of out decUions, therefore let the Jadg- 
liient be afiirmed. 

The Court below (Kidder Pre side ot) charged the jury aa follows. 

1. A party clQtming the tide to land under tlie statute of limitation 9, 
must abow an acmml and continued occupation of the same for tweoty one 
years, or upWard^i by himself, hia teoanta^ or those under whom he 
t^laioiH. Hia iwaflossjon must be adverse to the original owner* and visible 
nnd notorious. Merely an occasional or interrupted occupation (not con- 
tinued by himeelf or his tenants*) by those under whom he claims, eveu 
1 ho ugh accorapanied by the payment of taxes, will not give them title un- 

fler the statute. 
3. In order to entitle an intruder to recover land under the statute of 

limitations, beyond the quantity actually occupied and improved by him, it 
U necessary that he should hare defined his claims with reasonable cer* 
luinty embTncing the part not under cultlvnUoD and have persisted in such 
■claim for twenty one years or upwards. 

3. Title to vacant land cannot be acquired under the statute of limita- 
tions. Neitiier can a party by clearing or cultivating vacant land extend 
his possesBiou by conatructton over adjoining land that has been appro- 
priated. To enable him to hold i^uch adjoining appro priA ted laud, there 
must be an actual possession upon it, and his boundaries defined with 
reasonable certainty for twenty one years or upwards* 

Cope vs. Grant, Opinion &y Gihsort^ C. J, April 18* 

A purchaser of real estate sold under a judgment on a mortgage, buys 
t^very privilege and easement without exception which has been annexed 
to the property by former owners* and tlus without assistance from the 
word " appurtenances " in the Sheri IT a bvy. Therefore where at Sher* 
jlPs Sale on a mortgage* a party bought real estute bounded by an allej 
or court, such alley having been laid out by a former owner of the prop- 
eity on both sides of it, and subsequent purchasers having always used 
the alley, it was held that the purcliaser acquired a right to the easement 
of the alley, although the levy by the Sheriif and the Seed poll made no 
laention of right of way along the alley. 

tf the rule of interpretation were otherwise in regard to a grant by thtt 
owner the interpretation of a levy by an officer who could not know the 
relative rights of the parties would necessarily have a greater share of 
liberality and indulgence. 

Judgment affirmed. 

jyarlington im. Painter. Opinion hy Gibson, C* J, April 18. 

1. The owner of a water course through the land of another, whether 
Iti lead the steam to hi« ground or discharge it, may enter to remove ob- 
Elacles from natural or artiAcial causes. The defendant liad a clear right 
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ander an adyerse use of twenty years to enter on the land of tbe PltfF. 
below, in order to remove earth and mnd deposited in the trench, and 
to fill it to discharge the surplus water on his own land for purposes of irriga- 
tion, but he had no right to repair the trench for the reception of a stream 
issuing from the tail race of a cotton mill which would necessarily widen {; 

and deepen the trench and tear away the soil of the PlAintiflf. J 

2. Ib an action of trespass quare dausum fregit^ on a plea of a general ' 

right to enter in order to repair a trench for any purpose, and a replica- «' 

tion De injuria sua propria the Defendant cannot avail himself of the )• 

principle that he had a right to enter for just purposes, and is therefore 
not a trespasser ah initio for a subsequent abuse of his license. If he '; 

wished to avail himself of the license he should have pleaded it exactly as ; 

it wa«. 4 

Judgment affirmed. | 

Riyrwlds vs, Pylc Opinion hy RogirSj J. April 18. Marked not to j . 

he reported. ' " \ \ 

A and B were joint owaers of a sloop. C had a judgment against A*8 
one half interest, and issued an execution. B also obtained judgment 
against A, and issued execution subsequently to C. The sloop had pre- 
viously to the issue of both executions been condeinned in the admiralty 
for seamen's wages, and was subject to that lien. The sloop was sold by 
the Sheriff, and C purchased A's interest, which he subsequently sold to \ 

B. The Sheriff returned to the ^./a. of B against A, that he had paid | 

the marshal the amount due for the seamen's liens, with the consent of |> 

A and B and C, the Pltff. in the first execution. On tiie trial of an issue ' 

on the bond executed by B to C for a portion of the purchase money, the 
question in contest being whether the amount of the seamen's claims was 
to come off of B*b judgment against A or be borne by C, whose execu- 
tion had subsequently been set aside, the Court below over ruled evidence 
offered by B to contradict the Sheriflfs return, and bhowthat he had nev- 
er agreed that payiSient should be made to the marshal. The evidence 
should have been admitted, the Sheriffs return being between other par- 
ties than the parties to the issue, but the error was irair.aterial, as it was 
of no consequence whether B agreed to the payment to the marshal or 
not. For without it the Sheriff would have been in the performance of 
bis duty by paying it on the first lien, out of the proceeds of sale. 

2. The Court always refuses to reverse, for error which does no injury. 

Judgment affirmed. 

Wool w. Jone9, Opinion hy Bumside, J, April 19. 
A agreed to purchase fi'on> B executor of C, all that tract of ground 
well known as the *'Annan ^ ^rm," situate, &c. bounded, 6cc. title was to 
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(in perreiTtotl wlifin cm^tnin payments were made* and *' the fkrm to bo 
tjikan in a tmct more or lesa nnd lines to be run by deed or plot." Two 
duy^ aft«r, A trfttisfiMTed his mterest under the HTticles to D, the PltlTi he- 
IjWj and in hi a agreement of sals described the land as " all that tract ur 
lilantatian known as the ^^ Annaa Farm ^^ 6ictiaF«d| &c. boaQded, &c. con- 
tiiiniag flODiewht^r^ about 4X2 ncreB^ be the sama more or \em, the Bame 
Xo be aurv&yed at D'a expease/* The land was derived to B'* testator 
from F, in 1799, and was made up of different tractBi amounting to 412 
liires, and at tba same time F bad conveyed to B^s testator, an adjoiaing 
tract contamiag 28 acres, for which F had taken out a warrant in 1785, 
<jn which survey had been madej but never returned. Tha **Aunaa 
Farm *' was surveyed according to the a|rreoment and tlio surveyor in- 
cluded in the boundaries over 9 acres of this ^^miscalled'* vncanl; piece of 
groundi making the firm 449 acres 70 perches, E the executor convey- 
ed to D, the vendee of A in accordance with his agreement, the land bo 
surveyed. But it appeared that he (B) had after bis agreement with A, 
taken out a warrant for the 28 acres, a Hedging it to bo vacant land and 
had tt surveyed and return made. It was found to contain 25 acres, 128 
|inrchea* D supposing tjjat B's title was indisputable purchased of B the 
Macros included in hi^ survey; paid him for it ; nnd then brought the prc^s- 
vnt action ngaiost A, to recover its value, fllledging a warranty of the ti- 
tle by A on his transfer. Held that B could not recover, and thnt the so 
tailed vacant land was a part of the " Aanau Farm." C the testator had 
]U) a session of it for nearly half a centuFj ; he had a warrant on which the 
[purchase money was paid, and a survey or re survey upon it by the prop- 
ter deputy would have been accepted by the land office- It was the duty 
13 f B the executor to have perfected the title on the F warrant of 1785, it 
IjL'ing rensonably described accumpanied with unbroken possession by C^ 

Judgment reversed. 

lVhealU]/*s App£aL Opinion hy Gibnori, C X April 25. 

1. Testator by his will, appointed his brother S. B. ''tw b^ executor of 
this i^iy last will and testament and trustoe of my estate," and then devigpd 
*^io my exenutor and tmstee S. B. afl my real and personal esrnte in tru&t 
to impi'flve, erect IniiidiogSi make re pairs J ease, sell, dec. and at a ceTtain 
Uiiie to divide and distribute the whole among particnUir persons. On 
petition by one of the tinal distributees to the Orphans^ Court for a cita- 
Ijon to compel the oxncutor and trustee to make distrilmtion according 
til the will, ^f'id that the Common Pleas, and not the Orphans' Court,^hnd 
jurisdiction, the duty of S- B, as trustee being separable and distinct from 
iiis duty as executor* 

2. Tt does not follow that becnusie a trust is created by will, it is cogniz.a- 
}Jo by the Orphans' Court. To give it that quality it mnst be annexed to 
liieotifice, and not Xh^ pi^rson of the executor. It muHt be committed to 
liim qtt.asi executor, and performed vrrfuU ofjicii. M'here distinct office b 
artT united in the sumo person, which have no natuml connection, and ai-© 
♦easily sepBrHi>lej it Is Uie business of the Court in a question like the prea- 
rut to sepnrate them. 

Decree aihrmed. 
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A ScpPLEMrrcT TO THE UNrfED States DiGEST ; being; a Dic^st of 
Docisiona of the Courts of Common Law and Admiralty m the Uuiied 
Huiiva — VoJb- 1 6c 2 — by John Phelpa rutnam, of the Bo&too Bur. — 
Bustan: Cliarioa C. Little and Jumos Brown, lB47^pp, 844, 9[?6, 

We have had the&e pondoi-oua voliames lying on our desk for eomp 
woeks and hava pofitponed any notice from time to thne in the hopa of 
making a thorough eKamloaUon into at I oast s^otno of the nutneroud titled 
of the book I but wo have found it quite unpoaathLo to investigate any one 
title aa thoroughly as we desired. The profession Imve long looked tor tii« 
»tipplementfl.l volumoa of the Unifod States Digest witli much aniiety,— 
Th& value of such a work must depend upon ita accuracy- In a couiJtrj 
like our own wlitir*^ ay muiy djritincC and in lepenliiot julicial triburtali* 
are dally and hourly ptuising upon complicated and important rights, both 
h^^al and equitable, complete UEiifurmity caopcit bo expoctrad, aod tt» some 
extent any Uuited Statea Dlgasl tuust be composed of heterogeneous ma.- 
terinla. 

Jq 1S40 Messrs. Metcalf (now Judge Metealf of Mass,) aud Perkins, 
published the first volume of the United S twites Digest which at once com- 
manded the attention and secured the coulidence of the profefssion by tlie 
known ability aod accuracy of the compilers and tlie great care display sd 
iu the obatracta. Thia volume hua been alwaya very aatisfactory to the 
jirofessioD. We believe there la but one opinion f^boiat it. 

Iu 1845, George T. Curtis^ Esq. of the Buaton Bitr prepared the aecood 
volume which did not seam to meet with the same general professional 
fiivor as its predecessor (Vide 9 Boston Law Koporter for September 
11^46-) And in 1346 the same gentleman gave to theprofea»on the third 
volume. These three voluiuea bmught the cases down to Jrinuary of Ujo 
year 1S40* We now have tbese two supplemental volumes prepared 
under the superln tendance of John Phelps Putnam, Esq. also of the Boa- 
ton Biir^ which comprise a digest of all the volumes of law reports, both 
federal and state, down to Jannnary 164ti. 

Those five volumes embrace no less than six kunircd and fiflif-sijt ral^ 
vm^s of TtportSf a greater number of books than the entire hbrarleii of 
luany of the profession both la this countiy and in England. Tbt^ labor 
ftf such a work no one can properly estimate who has not performed 
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some task of a liko character; it must have been eEormotig. The tsirious 
pftntlennjn who have contribtited to rear up this great monumeot of pro- 
fossionftl induBtrj deserve the hearty thnnks of tlieir profesBiooal breth- 
rea ; they have furnnhed us with a labor saving mitchine of immense vii\- 
11 e. Within a nioderEite compass nnd at a moderiita price may here be 
f JUDd one general digest of ^U the judicial decisions of the United Stntea, 
down to the year 1840, and we are promised an annual supplement 
which uo doubt will be a& well prepared a9 these rolumes before us amJ 
lighten in no emnll degree professbnai toil^ wearing and exhausting enough 
under any circumstances. 

The only legal work that can at all be compared with our United 
States Di^^est is the great English work of Hnrrison, recently published 
in tiiis country by R. H, Small of Philadelphia* The volumes of Har- 
risen' s Digest contain no less than 44,000 eases. These two works cen- 
siBtingof five volames each embrace all the common law cases adjudged 
in England since 1756, and in the United Btates since the Kevolution down 
to within a yoM- or so of this tlme» Thes« digests are indispensable to 
every busy lawyer. They are like the maps of the navigator in which 
aro liiid down the courses and distances that he must take to reach hii 
journey *8 end. 

Aa fiur as we have been able to examine the labors of Mr. Putnam 
aTid his asmstants they have been very satisfactory* The cases appear 
to have rec(!ived a pmper degree of attention and the nbstracts seem to 
Lave been cai^ofaHy and jmiiciously made. In a work of such bulk it will 
not be expected that a reviewer in a few weeks should be able to pro- 
uounce a deliberate opinion as to its thoroughness ; but we do not hesi* 
tjite to commend these volumes most heartily to our professional brethren, 
s:itisfied that their labors will be lighteuod by a faithful and diligent ubq 
of these linger guides to judicial opinions. * 



Select Dstiajoxs or American Courts iii setkral uefaiitments 
OK LAW ; with especial reference to Mercuntilo Lnw. With Notes 
hy i. J. Clark Hare, and H. H. Wallace. VoL l^rhdadelphia \ T. ,ic 
J. \V. Johnson, L:i\v Bookjjellors, Publisher sand Importers, 1^7 Chest- 
nut Street, 1643, pp. 579. 

This voUimo by Mr. Tl-iro is no loss sfttiafactory than its predecessor 
hy Mr. Wallace. It is faUy equal to it in every point of view. The Se- 
lect DiJcislous are thirty in number ; chosen with great judgment and an^ 
riTiTjited with discrimination and the most ample learning. The subjects 
diacusaod are in themselves all of the hrat importance to comrneraial com- 
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munttieB; the rery first cases in the book, Lent y. Padelford 10 Mass. 
230, and Douglass v. Reynolds p. 35, 7 Peters Rep. 113, are made the 
foundation of a complete and elaborate disquisition on the subjeot of 
" Guaranty ;** the authorities are fblly coUec^d and commented on ; it is 
in £ict a succinct treatise on this branch of law. 

The next topic that comes under discussion is " the discharge of surety '* 
and the cases and notes cover about one hundred pages. The notes here i^ 

are also full and Taluable ; and the cases are drawn from several States ' 

and fi-om Courts of both law and equity. 

We then come to the subject of insurance. This seems to have claim- 
ed Mr. Hare's special attention. The cases and notes opver more than i 
two hundred and forty pagesi and the editor proceeds to discuss the fol- j 
lowing subjecta: abandonment p. 189, constructive total loss p. 206, the com- i 
mon memorandum p. 250^ insurable interest, p. 246, forfeiture of policy, p. 
264, sale of property p. 307, representation p. 317, valuations 343, warran- 
ty of sea-worthiness p. 353, general average p. 376, wages and provisions p. 
404. The, notes of Mr. Hare to all these subjects cannot be too highly 
commended : they are full, exact, neat and clear : few volumes could be 
applied to by the profession where more valuable and practical informa- 
tion could be obtained. The judge or the advocate in a commercial com- 
munity at the nisi prius tibials would find such annotations on cases that 
must be cited of inestimable value, as showing how far each cnse has 
been recognized, examined, adopted and acted upon since its promulga- 
tion. The subjects discussed too are those that present real difficulty 
and involve large amounts of property, and hence become doubly inter- j 
esting because litigated with earnestness. 

The important and leading case of the Brig Sarah Ann, 2 Sumn. 206, ; 

13 Peters 387, S. C. on appeal, is made the foundation for a very excel- '\ 

lent note on *»the right of the master to sell." p 

The subject of " pro rata freight " is very much discussed in a note f 

commencing on p. 472 and covering some seventy five pages of closely '! 

printed matter ; this is perhaps in some respects the most elaborate note j. 

in the volume : it is well worthy an attentive consideration. j, 

The note on the estate in land by Licensee p. 514, is one of great in- 
terest in this country abd is the more valuable as we believe this subject 
is no where discussed with the same large range of cases, authorities and 
principles as in the pages before us : much instruction will be gathered 
from them by an attentive pei usal. 

The last matter that claims Mr. Hare's attention is the " judgment of 
other states," p. 538. He founds his notes on the early case of Mills v. Dur- 
yee, 7 Cranch Rep. 481, and the later case of M'Elmoyle v. Cohen, 13 
Peters 312. This note is very satisfactory; the state authorities are all ci- 
ted and discussed, and the profession will find the entire learning of thii' 
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quaitioa, rn itsslf narrow an J con fi tied to a few pri jcrpfoa, birt perpT©3E«d 
hy early doeisioua roaring upon old common luiw notions and sui\m j#al- 
uLtaieSf fully duvelup«id^ 

We ar© aatxbtiad that our fnends Moasra. Wallace & Hare will receiv^o 
tbo liearty thanks of tha profeesLon far this second joint cootributioB U» 
our stimdard law books. The science of law is only tt» b© adequately 
li>arned tbrough tbo medium of adjudicated cases and whan the student 
hiis, as in the byok before ti9, important and leading ones not only pointed 
out to him buE fully and jcnrefully considered with ampl© and thorough 
uotes, ambition liua nn additional incentive and indolanca coasea to have 
nn excuse* 

It hns long been a part of the prftctlcal instruction at the Dane Low 
School at CLLinbndj[e to point out and comment on important adjudicat.^d 
tfiaes; and Mr, Smithes Leadiui^ Cases has become a text book for the 
purpose. We do not entertain a doubt but that Mesam. Wallace & 
i litre's work will receive aa it deserves the satne atcenftre consideration 
uf buth tho professors atid the students of thai important and iuflueutiiil 
iichool of iHgal instruction. 



A Practical TaEAtjaE os thk Law or Partnj^uship ; with an Ap 
pcodix of Fornns. By .John Colly or of Liocolc'a luiit Ksq, Barrister nt 
Law,— ^Third American from the second English Edit ion + with large 
additions to the text and notes. By J, C. Perkins. — Boston : Charles 
C. Little and James Brown 1848, pp, 1090* 

We are j;lad to see a new edition of this valuable book on a subject of 
great and increasing importance. Mr. Collyer's work Is at present th** 
AtundEird one on this branch of commercial law in Englandi and we are 
quite sure thfit wo hiiiE^'d notliing in suying that Mr. Perkins has iucreas- 
k»\ its value very greatly by the numerous elaborate and exact annotation a 
whore with his edition is enriched , and if Mr. C0II3 er had occasion to ac- 
kiii/wledge in handsome terms in the preface to the Englifih edit ion his ob- 
I ligations to the tbrmar American editiim, res^ting his "innovations *^i^ the 
iiitroduction of some American cases, to be sure on judicial authority 
(vide Bevurly v. Gas Lij^ht Co. 6 Ad* Ellis Kep, B37) be will have much 
greater OL'cas Ion bo thank his cis- Atlantic Editor for tliis edition. In all 
highly commercial countries such as England and the United States the 
l.iw of PiU-tnardiip must uecisssiirily attiuct mm;b professional atteotion; 
a curoful cobction, e^p>Ejitioo and elucidation of the numerous cases, not 
clv^'nys easily recoucllcable, scattorcd through the multitude of volumes 
uf reports, U a vvurk ordilficulty and If^ as now, woll accomplished* of In- 
t^iilculable value. 
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Mr. Pefkittfi in his preface tells us that *• the editor has labored to elu- | >A 

tidate more fully, by quotation and reference, those points in the subject |j f;: 

of partnership which had been left doubtful in the English authorities and | ! 'f/j 

have been settled in this country, to show the difference between the law 'f ; ji^ | 

as established in England and as settJed in this country, wherever such 1 1 fj 

difference exists, and to supply in the work of Mr. CoUyer those deficien- \ 

cies which spring from the fact that some points, which, in consequence of in- 

difference of position and circumstances,^ oi* for oth^r reasons, have arisen I j 

and been decided by the coui^ts in the IJ'nited States, have not arisen or 
been at all treated in England**' In all these points he has fuDy succeed- ! 

ed. ' 

The subject of special or limited Partnership, embarrassed as it is by leg- ;! 

islative enactments, is ver^ satisfactory ; this subject ia here more fully \ 

and adequately considered than in any work With which we are acquaint- j 

ed. \ 

The involved and difficult subject of the dissolution of partnership, and i 

numerous collateral questions thence arising, also secure a large share of i 

attention i and lUuch labor has evidendy been bestoWed upon this por- ( 

tion of the editor's duties. I^he work is divided into sections afber the 
manner of the continental Writers, a system we believe introduced into [ 

this country by the late ^t. Justice ^tory and now obtaining in l^ngiand, 
and foUtid to be more convenient than the old method of star-paging ; we 
must however enter onr protest against the abolition o^ the original imaging 
in the reprint of any law book ; so many of the profession from long hab- 
it refer to the paging that unless insuperable difficulties intervene it should j 
be preserved ; thd value of any elementary treatise depends upon the -! 
ease with which tiie busy daily practitidher can turn to that which he im- j 
mediately needs. •'• 

As Pennsylvania laWyers we regi^^t niuch that the inlpoitant chapter ji 

on Mines should have be^n oUiitted ; perhaps in andth^r edition this may i\ 

be remedied. J 

It is proper to add that this book is, as is universally the case with 
Messrs. Little & Brown's boUks, beautifully printed with a large clhor 
leaded type on good white paper, and in point of mechanical execution is 
unexceptkinable. We trust that so valuable an accession to commercial 
law as this treatise has proved itself to be, will find its way very generally 
into the libraries of our professional br^thrent 
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jl{Ionti)ls 3 nttl[i%tnct. 



Com, V, Hartman, el at. — The opinion of the Sapreme Court of Penn- 
eylrania in this case appears, in a modified form, in the April number of 
the Boston Law Reporter. The opinion, as filed of record, and reported 
in Lewis^ Criminal Law 223 and in 5th Barr 65, contains some remarks 
which are not in accordance with the usual good taste of the Chief Jus- 
tice. We rejoice that he has not united in the crusade recently com- 
menced against the rights of the jury in a criminal case^. His opinion as 
given in the Reporter closes with a full recognition of the constitutional 
rights of jurors to judge " of the &ct and the law " in criminal cases. — 
The law on this subject is correctly stated by Mr. Justice Putnam in the 
Com. ▼• Knapp, 10 Pick, 495, and we regret that any circumstances 
should hare induced the courts in Massachusetts to indicate a disposition 
to depart from the ancient doctrine. 



United States v, Hutchinson. — Judges Grier and Kane, upon argu- 
ment> have awarded a new trial in this case, on the ground that the con- 
version of the money of the United States to his own use, by a clerk of 
the mint appointed under the act of Congress of 18th Januai^ 1837, is 
not sufficient to sustain the inditemeot for embezzlement. 



Jo|UT C. Knox, late member of the House of Representatives fron;! Ti- 
oga county, has been appointed, with the unanimous consent of the Sen- 
ate, to be President Judge of the^ lOtl) Judicial Destrict of Penn. This 
is an excellent appointment. 

On the 11th April 1848 the Legislature of Penn. passed an act declar- 
ing that from and after the passing of the act the Cone mon School system 
Rhall be deemed, held and taken to be adopted by the several school dis- 
tricts in this Commonwealth. 

On the same day the important provisions in favor of married women, to 
be found on the cover of this number, became a law. 
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An iDteresting sketch of the Hon. Ambrose Spencer, deceased, wito re- 
ceived too late for insm*tion in the present number. It will appear in pur 
next. 



©bitttarg USatitt^. 



[We are indebted to the " Boston Daily Advertiser " of March 16tli^ 
1848 for the substance of the following notice. The article in the Adver- 
tiser is from the pen of a gentleman weU known to the profestion as th« 
Editor of the late excellent American edition of V esey's Reports^ The 
death of Mr. Wheaton was announced in our last number.] 

Mr. Wheaton was bom at Providence K. L on the 27th November 
1785. He was graduated at Brown University, in 1802. After his grad- 
uation he visited Europe and on his return removed from his native town 
to the city of New York, wheie in 1812 he became the Editor of the Na- 
tional Advocate, and so continued until the spring of 1815. In the same 
year he appeared as an author of a legal treatise. This was a Digest of 
the Law of Maritime Captures and Prizes. In 1816 he became the 
reporter of the decisions of the Supreme Court of the United States, 
which office he did not relinquish until 1827. His reports are in twelve 
volumes and embrace many of the most important cases the Federal Ju- 
diciary have been called to adjudicate upon. In 1826 he published his 
life of William Pinckney, one of the most accomplished lawyers and ele- 
gant gentlemen that this country has produced. About this time too Mr. 
Wheaton appears to have been much engaged in the practice of his pro- 
fession. 

In the summer of 1827 President Adams appointed him charge d'af' 
fairer at Copenhagen, where he continued until 1834 when he was 
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transforroJ by Praiideat Jackson to Berlin as resident minister. In 1837 
President Van Baren gave him the rank of Minister Plenipotentiary and 
Kavoy Extraordinary at the same court. On the 22d July 1846, he had his 
iiudieace of farewell from the King of Prussia, having been recalled by 
President Polk. 

Mr. Wheaton was always a student. At Copenhagen he prepared his 
History of the Northmen, which was first published in 1831, and again in 
1836. He also prepared in 1838 a portion of the volumes in the Edin- 
burg Cabinet Library. The Elements of International Law appeared in 
London and in the United States in 1836, and again much enlarged in 
1846. This was followed in 1845 by his ^* History of the Law of Nations 
in Europe and America from the earliest time, to the Treaty at Washing- 
ton." 

" Had Mr. Wheaton's life been longer spared he would hare found it 
his province, in the discharge of his recently assumed Office as Lecturer 
on the Civil, [Roman] and International Law, at Harvard University, to 
survey again the wide field of the Law of Nations. Whjit further har- . 
vests he might then have gathered, it is impossible now to estimate. — 
He never entered U^n those labors. The reaper was rexnoYed before 
he began to use his sitkle. 

Such was his life,-^pa8sed not without underserved honor at home and 
abroad. In these two great departments of labor, history and the law of 
nations, he is among die American pioneers. Through him the litera*- 
ture &ild jurisprudence of our country have been commended in foreign 
teodsi 



BfED, en the 10th December last at Dublin, IreiatKi, the Right Iton; 
CHARLES BURTON, Senior Judge of the court of Queen's Bench. 
He was an Englishman and had been induced through the proffered kind- 
ness of the celebrated Mr. Curran, to go over to reside in Ireland, to the 
Bar of which he was called in 1792. Mr. Burton early obtained business 
and in 1806 he was made a King's Counsel ; in 1817 he became second 
and in the following year first Serjeant. On the ! elevation of Judge 
Mayne^in 1820, he was created Judge o^ the Queen's JSench, which officd 
he continued to hold up to his death. As a Judge he was distinguished 
fbr his sound legal attainments, great impartiality and amiability o^ dispo* 
rMtion. He died at the advanced age of 90. — Lond. Law Mag. 
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HON. AMTBROSE SPENCEfe; 

AMBROSE SPENCER was born Dec. 13th 1765, in Hie tbWn of Sal- 
isbury, Conn, and died on the 13th of March 1848, at Lyons, Wayne co; 
New York; a period of 83 years which forms a cuhninating point in our 
country's galaxy of great and good men, and furnishes a highly illutninat- 
•d page in the volume of time, to be read by generations yet unborn. Of 
New England parentage, he professed all the sterling qualitieU which such 
a mention would indicate ; vigorous in mind and body, with a wholetome 
bias given to that mind by ^ early instruction, he resembled her sturdy 
oaks, or her granite blocks bound in iron. His father, with a proper ap- 
preciation of the 'power of intelligence, and the benefits to be conferred 
on posterity, exerted himself to give his two sons (Philip and the subject 
of this sketch) a liberal education ; and, when we contemplate the mod- 
erate circumstanced of that parent, and. the impoverished condition of the 
country at that time, such an effoit must have cost no small struggle. It 
was a praise worthy action which' should be inscribed in letters of gold, 
and plteed in company with a' just observation of Franklin's^ that ** a well 
governed and educated family is the best legacy which a man can leave 
to the world," for a rebuke to those who seek only to accumulate a legacy 
of wealth for their sons, unmindful of the many codicils of curties which 
appertain to it. After three years study at Yale College they were 
transferred to Harvard, where tiiey graduated in July 1783 ; Ambrose be* 
ing then but 17 years of age. — This fact and the concurring testimony 
of his dass-mates, among whom were John Colton Smith, and Harrison 
Gray Otis, show that he must have possessed remarkable talents as well as 
close application, to enable him to pass through the rigid discipline of that 

Vol. VII — 38. 
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day, and to receive the honors of Harvard. Having chosen the Law as 
his profession, he commenced its study ander John Canfield, an eminent 
lawyer of Sharon, Conn, whose daughter he shortly afterwards married. 
Having completed his studies with John Bay, of Claverack, and Ezekiel 
Gilbert, of Hudson, he made Hudson his residence. And now we see him 
advancing with almost unprecedented rapidity to successive honors, and 
how ? Not as we have every reason to suppose, upon the face of his his- 
tory as far as thus carried by any adventitious circumstances of fortune 
or family influence, but by his own abilities, and a character early acquir- 
ed and supported by every action of his life. His first step, on the giddy 
ladder of fame, was an appointment as clerk of ^te city of Hudson in 
1786 ; a small honor when viewed in the abstract, yet when connected 
with his youth, (for only escaped from the trammelings of pupilage, ho 
had just reached that acme, wher& the law recognizes the man,) and the 
fiu;t of his being preferred to older citizens, it acquires an importance wor- 
thy of record. Seven years after, he was elected Member of Assembly 
from Columbia Co. ; in 1795 he was chosen Senator for three years, and 
in 1798 re-elected for four years. In 1796 he was appointed Assistant 
Attorney General for the counties of Columbia and Rensellaer. Tn Peb. 
1802 he was made Attorney General of the State, and in 1804 advanced 
to the Supreme Bench, of which he was made Chief Justice in 1819. A 
more flattering horoscope could not have been drawn with the most se^ 
ductive intentions, than the fortune which pursued him through this pe- 
riod of crowding honors. Endowed with a dear head, a logical mindv 
and correct moral" perception, his profession was adapted to his natural 
powers, which conjoined with his superior attainments in the Law, mad» 
him an eminently successful practitioner. Nor did his light shine because- 
of surrounding darkness, ^r his compeers were none other than Hamil- 
ton, Burr, Brockholdst and Edward Livingston, Josiah Ogden Hoffman, 
Richard Harrison, Abraham Van Vechten and John V. Henry. But it 
•^as as Judge in the Supreme Court of New York, that his name acquir- 
ed a celebrity throughout tke length and breadth of the land. Associated 
with Kent, Thompson, Piatt, Wood worth, and Van Ness for twenty 
years, they formed a body so glorious in light,[that its emanations not on- 
ly Illuminated our own shores, but penetrated beyond the Ocean's limits, 
even to Westminster Hall : and at a period too, when they had no prece- 
dents to govern then: decisions, for ours was a country just sprung into ex- 
istence, and the common law of England was in many particulars unsuit- 
ed to the exigencies of the new nation, and the republican spirit of its in- 
stitutions. 

The twenty volumes of Johnson's Reports are the common record of 
the judicial labors of Spencer and Kent as they journeyed together in the 
untrodden path which has been spi^rilliantly illuminated by these twa 
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great lights of the age. And Mr, Johnson, &t tho cloae of his laborioui 
task fls Reporter, in 1833, did no more than justico when in the dedica- 
tion of the twentieth and last volurae of bis reporta he bore testimony to 
Judge Spencer's " unwearied attention to the arduous duties of his judi- 
"ckl station ; to hii promptness and fEtciUty in the despatch of business; 
** to the readiness nnd care with which ho penetrated and unfolded cafies 
"the most obscure and intricate, to the force and precision with which 
''he stated and explained the reasons and grounds of eveiy judgment; 
'^ and to his accurate discrimination, and just application of the authon- 
" ties adduced.** 

Kever was the Staters ermine worn T/roth more #potlefis purity than 
when it was the vesture of Justice Spencer. Stem impartiality, inflexi- 
ble justice, and uncompromising independence was a habit which he nev- 
er doffed while on the Bench. Hor was hie knowledge of jurisprudence 
confined to any one branch ; he was master of the law in all its depart- 
ments, and when in 1823 he retired from judicial service, he received 
every diatin^ishing mark of regret for his departure, and every testimony 
of the esteem and confidence of those with whom he bad been connected 
and of the community at large* 

Chief Justice Spencer and Chancellor Kent were friends and cotempo- j j 

rarioa— brethren on the same branch— lived to the same remarkable ago j, | 

of more than four-score, and died within a few months of the same point | 

of time. It is therefore net inappropriate in a sketch of the one to bestow | 

a few passing words upon the merits of the other. Judge Lewis in the j 

dedication of bia work on the " Criminal Law of the United States," 
speaks but the universal voice [when be highly commends "the patience, | 

politeness and pureness of heart by which the Chancellor won the affec- | 

tion of all, and presented to the world an illustrious example as a Presi- , 

ding Magistrate in the highest tribunala of Law and Equity ;'* avows ha 
'* veneration for those exalted abUitios which have been tbe great ornament 
of the Common law and the shining light of tho Chancery Juriadiction in 
this country," and affirms that " a habit of industry bad rendered the long 
life of the Chancellor a blessing to every State and Nation which ac- 
knowledges the Common law as its rule of decision." 

The political career of Judge Spencer \b identified with some of the 
most eventful periods in the history of our Repnblic* Of an ardent tem^ 
perament, and familiar with tbe earliest organizations of partios^ he would 
involuntarily become an adherent of one or other of the classification s : 
and to the day of his death he manifested tbe warmest interest in tli^ 
welfare of his country. His patriotism was no sounding brass, or tink- 
ling cymbol, as a glance at his hijtory will indicate- During one of the 
earliest political revolutions we behold bim linked with bis friend and fam- 
ily relative (for be had marri|4 ^^^ his second wife the sister of the lamented 
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Be Witt Clinton) Iflodlng oa the van guard of the forces which placed 
jEFFEHson in the PreBidency. At the ne^t fitruggle durtng Muiliaon'e 
mipremacj^ ihej parted upon the rock which shipwrecked many a long 
cherished friend aliip^ the fiercely agitnted question of the war of 1612. — 
Convinced that we had been the aggrieved nation, and by a power whose 
arrogance iocreased with the tolertition of it, he urged the prosecution of 
the war, upon the ground that our independence could not bo maintained 
witliout it, and manfully stood at the out posts during t>ie whole of the 
Btorm. The result has confirmed the propriety of the conduct of those 
who gave no prominence to minor evils, while a more impor taut one was 
to ho averted — the tarnished honor of their country. It was Judge 
Spencer's far reaching wisdom , grasping the future with the present, and 
uniformly finding proof in the developement of events, which gave soch pro- 
phetic character to hia words, and caused them to be oh teemed as ora- 
cles of truth not only among his friends, but co-extensive with his name. 
Such waa the estimation in which he was held by President Madison diat 
any oflfico in the gift of the Administration, would have boon at hia bid- 
ding ; but he had no "vain ambition^, and as we have seen him immolate 
drearest friendships at the shrine of duty, so now we see him confer the 
strongest marks of favor upon a valued friend by throwing the weight of 
his influence in the balance for Gen. Armstrong as Socrotarj of State ; 
and defending \m fair fame after death from aspersions which his eno- 
mies sought to oast upon it. After his r^signntion as Chief Justice, he re- 
sumed his profession for a time, but finding its practice too engrossing and 
its perplexities irksome, he soon located himself upon a farm in the vicin- 
ity of Albany, where, in agricultural pursuits, he forgot not the interests 
of his country. The bare cultivation of a farm by such a man would bo 
a benefit by elevating the occupation in the character of the occupant^ 
but he conferred a greater, by acquainting himself with a branch of sci- 
ence. Dot disconnected with farming, which had just hegan to attract at- 
tention in our country, (the cultivation of silk) and urging it upon the 
&vorubIo notice of his foHow-mon in the Congress of the United States. 
And here I would take the opportunity to men don with favor the names 
of Buel, Van Konscllaer and Hillhouso, who have given a new impulse to 
Agriculture in their state, and been greatly instrumental in redeeming it 
from an humble position wliich it had occupied and exalting it to the front 
rank of employment, hy a practical application of science to husbandry. 
Puring an interval of sixteen years from the time ho withdrew from the 
^encb, ho served his fellow citizens as Mayor, and represented them for 
a, term in the National Halls of Legislature. 

In 1829 he was associated with the Hon. James Buchanan in the man- 
Rgamont, on behalf of the House of Eepresentativea, of the celebrated 
t^ilil of Judge Peck before the Senate of the Unitod States* In the per- 
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formance of this duty as in every other he answered the high expecta- 
tions of his friendlB ; and it is but justice to acknowledge in this place 
that the able argument of Mr. Buchanan, on that occasion, although he 
was then a young man« may be classed among the most able forensic ef- 
forts Which the American Senate has ever witnessed. Judge Spencer 
was no friend to the unsound system of banking which has for so many 
years afflicted the country, and like the lamented Snyder, of Pennsylva- 
nia, raised his warning voice against it. It was through the counsels and 
influence of Judge Spencer that the Governor of New York resorted to 
the extraordinary measure of proroguing the Legislature and sending the 
members home to their constituents to receive the public judgment at the 
polls, instead of listening, to the sophistry With which the borers for bank 
c];iarters sought to deceive the representatives of the people. The last 
public act of Judge Spencer was in character with the fearless patriotism 
which always led him to sustain the measures which he believed most 
oonducive to the interest of his country regardless of his own popularity. 
In 1846, when the new constitution proposing an elective judiciary with 
Inrief terms of office, was submitted to the people, in a public address he 
presented his views in opposition to the measure in an able and logical ar- 
guinent which was equal4othe best efforts of his best days. But the 
new Constitution was adopted and the wisdom of its provisions remain 
to be tested by time. 

For 53 years he was a faithful public servant. A widower for several 
yeanr before he left Albany, he sought retirement in his declining years in 
one of those beautiful villages which stud the whole of Western New York, 
and drew about him many of his klndrec}* In this home of his 
adoption he won the love and esteem of a large circle of acquaintances, 
mingling with the inhabitants as a private cilazen; his urbanity of manners 
and agreeable social qualities captivated the hearts of all. Even now I feel 
the cordial grasp of the hand which was ever extended with a benevolent 
smile towards his friends \ and busy memory conjtires up the erect form 
treading with a firm, elastic Btep at evening's twilight his wonted round, 
in contemplation's mood. Ah ! that village mourns his loss ! and well it 
may, for it was elevated in his citizenship. But a more recent bereave- 
ment has deepened the gloom. A neighbor and associate of the venera- 
ted patriarch, John M. Holley, the Member of Congress elected from 
Wayne Co. has been cut down in his prime. That neighborhood wears 
not its accustomed smile of happiness. Death bas saddened the living, 
even as the worm has destroyed the pride of the^ street* The void is not 
only experienced in the town, but extends to the church of which Judge 



*The street in which they resided was avenued with locust trees, which 
were so injured by worms in one summer as to make it necessary to cut most 
.of tbem down. 
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Spencer was an exemplary member. The spire of that beautiful Gothic 
edifice, as it rose upward in view of his dwellmg, has, without doubt 
more than once channeled his devotional aspirations tovmrds Heaven. It 
is with peculiar pleasure that I trace his character as a good man. — 
Strictiy moral at all periods of his life,. and ever reverent of the forms of 
worship, he felt and acknowledged the 'powtr of religion several years be- 
fore his death. Every recurring Lord's day found him in his usual seat 
in the house of Go4, joining in its service with an earnestness becoming 
the object, and listening with attentive deportment to the delivery of the 
sacred word, though the dispenser of it may have in no way equalled him 
in intellect. As low he bowed the knee in adoration at die foot of the 
Cross and received the symbols of his Saviour's dying love, might not the 
-mtnessing infidel feel the horrors of despair creeping upon him, and tl^ 
sting of remorse fastening at his soul, and the Christian hail the triumph 
as an omen of God's favor towards the nation ; for a humble suppliajit at 
his throne was a nation's pride, a nation's boast. Greatness acquires a 
new lustre in the light of goodness, abd leaves behind it a memorial of 
perennial freshness, a fragrance, as of a crushed rose, which obtains not 
without its concomitant. 

Our admiration of Judge Spencer's character like that of Washington's 
would be incomplete, if goodness had hot finished the picture. Would 
that men towering in their intellect and station above the mass of com- 
munity could realize the influence which their testimony in favor of the 
Gospel has upon the present interests and future prospects of thousands. 
Man is not an isolated being, nor can his actions be alone in their conse- 
quences. In proportion to Jiis influence must be his accountability, and 
the deeper his notes of woe, or higher his song of joy. The same year 
which has garnered in an Adams and a Kent, has gathered a Spencer in 
the full shock, ripe for immortality. His remains were carried to Albany 
and buried from St. Peter's Church- All of tiie courts in session in the 
city were closed, the two houses of the Legislature adjourned, and every 
tribute of respect was paid to the memory of this distinguished Statesman 
bodi in the city which claimed him as her own, and the village which was 
honored by his adoption. L. J. A. 
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LATE DECISIONS ON THE STATUTE OF LIMITATIONS. 

Caite V. Cmhrnan^ 1 Barr^ 246; Morgan v. Walton^ 4 j9arr,321 ; 
Forney v. Benedict^ 5 Barr^ 226. 

Few subjects which come before courts for adjudication, have given rise 
to more contradictory decisions than the statute of limitations. Those de- 
cisions deserve a chapter to themselves in works on the Conflict of Laws, 
Among the ** modern instances *' the most remarkable are, perhaps, the 
cases placed at the head of this article. 

The effect of a promise to pay a debt, made before the debt is barred 
by the statute of hmitations, in taking a case out of the statute, has en- 
gaged the attention of the Supreme Court of Pennsylvania several times 
within the last few years. In Case v. Cushman, and subsequently in 
Morgan v. Walton, it was decided that a promise, made before the sta- 
tute had barred the debt, and when there was an existing obligation to 
pay it, is, without some consideration other than the original indebtedness, 
a nudum pactum. And now in the last volume of the State Reports, we ' 

have the decision in Forney v. Benedict, in which the two former cases i 

are overruled, the promise pronounced to be binding, and to be based on \\ 

a sufficient legal consideration.* The decisions in Case v. Cushman and P 

Morgan v: Walton were made on the principle that there can not be two fe 

legal obligations resting on the same consideration. The promise having 
been made while die obligation grounded on ^ the original consideration 



*It is scarcely correct to say that the " two former coses are overruled." — 
The object of the Chief Justice in Forney v. Benedict seems to be to show 
that the dictum of Kennedy, J. in Case v. Cushman ''was neither of general ap- 
plication, nor yet in the particular case without foundation." 

In 3 Denio's Report» 21, in the case of Coddinton v. Davis it is said by Jewett, 
J. in delivering the opinion of the Supreme Court of New York that "a waiver of 
protest by an endorser tf made before the maturity ofthetiote, dispenses with a due 
presentment ; it would operate as a fraud upon tne holder if the objection of 
want of presentment were available afterwards; since he may have omitted th$ 
steps which he would otherwise have taken, in consequence of the defen- 
dant's agreement. In such a case it makes no difference " (says Mr. Justice 
J«wett) "whether the agreement were for a valuable consideration or not, since, 
if it were not held obUgatoory, it would be a mimifest detriment of the holder oc- 
casioned by the fraud or hreach of faith of the endorser." Upon similar princi- 
ples the promise to pay, made heforathe debt was barred by the statute, miffht 
perhaps, in accordance with the views of our Chief Justice, be made available 
m some appropriate form of pleading, to defeat the defence of the statute of lim- 
itations. But the position of our correspondent is clear that such a promise, 
without a. consideration could not be pleaded as a contract, Edrs.. Law Jour. 
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was in full force, was supposed to be without consideration, and therefore 
void. This would seem to result, if a sufficient consideration can not be 
found, from what has become, after much vacillation on the part of the 
courts, the established doctrine, that to take a case out of the statute of 
limitations, it is necessary to' prove that either an express promise to pay, 
or an acknowledgment from which a promise to pay can be inferred, was 
made within six years. When it is said that a promise, expressed or im- 
plied, is necessary to support the issue, it is of couse understood that it 
must be a valid promise, resting on a sufficient consideration. 

In reviewing the numerous contradictory decisions, made in this coun- 
try and ia England, in relation to taking cases out of the statute of limita- 
tions, they will generally be found, we think, referable to one or the oth- 
er of two theories which have been held, in regard to the statute. Ac- 
cording to one of these theories, the mischief intended to be remedied by 
the statute, is assumed to be the advanceinent of stale claims against hon- 
est but improvident debtors, who may have lost the evidence of payment. 
The statute, therefore, goes on the presumption of payment; and when- 
ever that presumption is rebutted by an acknowledgment of the debt, by 
the payment of interest or part of the principal, the case is considered oat 
of the statute because out of the reason and intent of it. Many English 
authorities can be found to support this ^ew. The statute was but little 
favored by some of the most eminent English Judges. Lord Mansfield 
declared that no defendant could in honesty resort to it. But since the 
decision in Tanner v. Smart, 6 B. and CI 603, this theory must be con- 
sidered as entirely discarded in England. It was adopted by the Su- 
preme Court of Massachusetts in Baxter v. Penniman, 8 Mass. Rep. 134; 
but receded from in Bangs v. Hall, 2 Pick. 368. In our own State it was 
held and advocated by Judge Brackenridge,(Jones v. Moore, 5Binn. 582,) 
but he was overruled by the majority of the court. It can be found in 
the reports of the decisions of the Supreme Courts in several of the other 
States. 

On the principle of tins theory, there can be no difficulty about the ne- 
cessity for a consideration upon which to base a valid promise ; because 
the promise is not itself an essential part of the foundation of the action 
but only evidence to repel the presumption of the payment of the origi- 
nal debt ; and the quesMon whether the promise or acknowledgment had 
been made b^ore or aflter the debt was barred, becomes entirely unim- 
portant. In the case re^drrod tx>{ Judge Brackenridge, in arguing in sup- 
port of his position, says : " the trutfi is, it is the old promise that is con- 
Hnued, or as some choose to say, revived. A new promise would be a 
midum pactumy without reference to the old." 

The prejudices of the Judges agunst the statute, and this view which 
they took of it, produced those decisions which, at one time, well nigh 



LATE DECISIONS ON THE STATUTE OP LIMITATIONS. 357 

amounted to a judicial repeal of the statute, and became the subject of 
general regret. The slightest acknowledgment took a case out of the 
statute. Any thing that admitted the existence of the debt, although, 
coupled with an express intention not to pay it, and with a denial of the 
legal liability, was considered sufficient. It was decided in an English 
ease, Andrews t. Brown, Abr. £q. 305, that an advertisement in a news- 
paper, that all persons having claims against the person advertising, may 
apply to him, and they shall be paid, would take a debt that was barred 
out of the statute ; and Judge Koane declared, 3 Hen. & Munf. 109, that 
if it had not, it ought to be so decided. 

But this theory, whicB never bbtained a foothold in Pennsylvania, has 
Been justly exploded in England and in most, if not all of the States of 
the American Union. It assumes that the statute is founded on a pre- 
sumption of payment — an assumption for which the statute affords no 
pretext. Without any reason for the distinction, it makes a difference 
between actions which the statute places in the same category. It waa 
never supposed that an acknowledgment would take a case of trespass or 
trover out of the statute. It is entirely irreconcilable with the pleadings 
which raise the issue whether or not the plaintiff premised, within six 
years. The true theory is, doubtless, that which considers the statute 
one of peace, and founded in good policy ; that it bars the debt, which is 
not continued, nor revived, nor the presumption of the payment of which 
is not rebutted, by the subsequent promise or acknowledgment. The 
original debt is barred, but remaining due in conscience, it constitutes a 
good consideration for a subsequent promise. But what is the consider^ 
ation of a promise made before the debt is barred? There is an obliga- 
tion in full force, and it is undoubtedly correct, as stated by Chief Justice 
Gibson, in Forney v. Benedict, that " if there is a new and distinct prom- 
ise to give a new and distinct start to the debt, it must have a new and 
distinct consideration to make it binding ; for there can not be two inde- 
pendient legal obligations at the common law, resting on one consideration 
and giving independent remedies to enforce the same duty." A case 
more to this point, perhaps, than those referred to by the Chief Justice, 
is tiiat of Michinson v. Hewson, 7 Term Kep. 346, in which the promise 
of a husband to pay the debt of "his wife, contracted before marriage, with- 
out any new consideration being shown, was held to bo a nudum pactum. 
If, then, the original consideration fails to support the promise made be- 
fore the debt is barred, upon what consideration does it rest? ** It is cer- 
tainly not," says the Chief Justice, "any benefit which may be supposed 
te result to the debtor ; and must consequently be the injury it might 
work to the creditor, by inducing him to repose on it till it would be too 
late. If the promise has not that consideration, it has none." But is 

that a legaf consideratioa ? The Chief Justice had not in his mind the 
Vol. VII— 39. 
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familiar case where tkere- is an agreement on the part of the creditor to 
forbear, for that would be a benefit to the debtor ; but the case in which 
the debtor promises to pay or acknowledges the debt, without the credi- 
tor entering into any engagement whatever. Where there is an agree- 
ment to forbeaSf the creditor must perform his part of the contract; but 
in* the case put by the Chief Justice we are told that the creditor might be 
induced by the debtor's promise, to repose on it. It is difficult to per- 
clove the consideration of such a promise. How would the plaintiff 
frame his pleadings ? He could not, we suppose, declare on the old debt; 
for to the plea of the statute he would have to reply a promise made 
within six years, founded on a consideration difierent from the one set 
out in the declaration ; and this would be a departure in* pleading. When 
the promise is made after the debt is barred, it has the same considera- 
tion that would be declared on if the suit had been brought before it was 
barred ; and in such case the common replication to the plea of the statute, 
is not a departure. Com. Dig. Pleader, F. 11. But when the promise 
is made before the debt is barred, ** it must have a new and distinct con- 
sideration to make it binding." ^^ Cheat accuracy" says Mr. Chitty, "is 
required in the statement of the consideration^ which in an action of cu- 
sumpsit forms the basis of the contract ; and if any error appears to have 
been made in describing it, the consequence will be, that the whole con- 
tract is misdescribed.*' 1 Ch. PI. 298. " The promise which is given in 
evidence under the general replication to the statute of limitations, must 
be consistent with the promises laid in the declaration.*' 7 Bing. 163. — 
The argument, however, is not affected by the question, whether the old 
or new promise should be declared on : for a promise which would, for 
want of.asufficient consideration, fail to support a declaration, can not be 
good in a replication. But the greater fullness required in stating the 
Consideration ia the declaration,, makes it afford a better means of testing 
its sufficiency; and we may resort to this test with the greater confidence^ 
as the Chief Justice, in the same 5th volume of Barr, page 519, after 
complaining of " the indifference of the profession to scientific principles 
of practice, with their consequent want of familiarity with them," assures 
QS that "forms may yet be profitably consulted as the unerring indices of 
the law; and that they who forget them will soon forget the law itself-" 
Let any pleader attempt to draw a declaration, setting out the cause of 
action according to the principle of Forney v. Benedict, and he will doubt, 
if he has not doubted before, the correctnesa of the decision in that 
case. "If it should appear firom the declaration," says Mr. Chitty, *• that 
the obligation was all on one side, the defendant's engagement would be 
nudum factum, and the declaration consequentiy bad." 1 Chit. PI. 294. 
The ease of Gaylord v. Van Loan, 15 Wend. 310, which is cited as au- 
thority for the decision in Forney v. Benedict, does not sustain it lo. 
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that case the defendant was Indebted to the plaintiff on three notes. — 
When two of the notes were barred, and the third was not, thej were 
placed in the hands of an attorney for collection, who told the defendant 
that the notes must be sued, unless they were renewed. The defendant 
replied that he would not avail himself of the statute of limitations, and 
that suit need not be brought on that account. The plaintiff waited mitil 
the third note was barred ; he then brought suit, and the defendant pleads 
ed the statute ; and the question was whether the defendant's promise 
not to plead the statute, took the case out of it. If there was a consid- 
eration for the promise, the plaintiff might lecover on. all his notes; for 
the promise was in reference to all, and would have on the defendant 
the binding effect of a lagal contract. It was not pretended, however, 
that there was a consideratton ; but the court decided that the plaintiff 
was not remediless as to the note which was not barred at the time of 
the promise. The reason given for this opinion was that the promise of 
the defendant was calculated to induce the plaintiff not to bring suit as 
was intended, and to rely on it until the note was barred ; and that it 
would therefore be a fraud in the defendant to plead the statute. That 
the defendant's promise had tiie effect of inducing the plaintiff in waiting 
lentil the note was barred, the proof in the case would have fully justified 
a jury in finding. But it was not pretended that this constituted a con- 
sideration for the promise, nor that the promise bound the defendant as a 
contract, but that it operated as an estoppel. Among other authorities, 
the principle was cited from Starkie's 'Evidence, that where a representa- 
tion is made of a fact, with a view of influencing the conduct of another, 
or to derive an advantage to the party, and which can not afterwards be 
denied without a breach of good faith, such a representation will usually 
preclude the party who has made it from insisting on the contrary. In 
entire consistency with this principle, the court held that as to the notes, 
which were barred at tJie time when the promise was made, the plaintiff 
could not have been injured by it, and that it did not take them out of the 
statute. Akin to the principle of Gaylord v. Van Loan, is the intimation 
of Lord Manners, in Barrington v. O'Brien, 1 Ball &c B. 178 that to per- 
suade a party not to sue, by holding out promises until the debt is barred, ' 
is a fraud; and that the plea of the statute ought not to be sustained in such 
a case. 

As what is said in Forney v. Benedict, in relation to the consideration 
of the promise is ratio^r of an obiter character, and is in direct antagonism 
with recent previous decisions of the same court, and seems to be irrecon- 
cilable with the weU established principles of the law of considerations, 
the question can hardly be considered as settied. It is a question, how- 
ever, which occurs so frequentiy, that it can not be long before it wUl 
again present itself to the Supreme Court, when it will no doubt be ful- 
ly discussed, and autiioritatively settied. C« 



360 MARTHA SIMOIfS^S ESTATi;. 

From the Boflton Law Reporter. 
MARTHA SIMMONS'S ESTATE. 

Orphans* Court of Lancaster County^ Pennsylvania, Decembery 

1847. 

1. Where the heirs of a party deceased claim partition of the estate of the de- 
ceased, the judgment creditors of a different person, who claim that a portion 
of the land belonged to their debtor, may come in and require the claimants to 
prove that the estate belonged to the deceased. 

2. A devise to the testator's " daughter Martha with her husband Joseph 
Simmons," is a devise to the two as nusb^id and wife. The introduction of 
the husband's name cannot be limited to a mere recognition of his tenancy by 
the curtesy. 

All the facts of this case are contained in the opinion of 
Lewis, J. This case comes before us on exceptions to proceedings 
for partition on the petition of the heirs of Martha Simmons, and setting 
forth that *^ at the time of the death of said Martha, she was seized " of 
the land described. A judgment creditor of Joseph Simmons objects to 
the proceedings on the ground that one moiety of the land belongs to the 
setid Joseph, and that a judicial sale of the property as the estate of Mar- 
tha would seriously embarrass the creditors of Joseph in the collection of 
their claims. In all legal proceedings every material allegation should 
be proved, and as the petitioners allege a seizin in Martha Simmons, we 
think that the judgment creditors and others having liens on the estate of 
Joseph Simmons may contest the allegations so far as to show that the 
estate or some part of it belonged to their debtor. 

It is conceded tiiat Geoi^e Mooney died seized of the land in the year 
1813. By his will, he devised it to his '■*' daughter Martha, witk her hus- 
band, Joseph Simmons.*' Two other tracts were devised in similar lan- 
guage to two other daughters respectively "wi^ their husbands." ^ After 
. enumerating the several devises and bequests, the testator adds the fol- 
following words : ** all which devises and legacies aforesaid to be unto 
them and each and every of them, their heirs and assigns forever." The 
counsel for the creditor of Joseph Simmons contends that these words 
create a tenancy in common between Joseph Simmons and Martha, his 
wife, and that the husband thereby became the owner of an undivided 
moiety of the premises. The heirs of Martha (who are also the heirs of 
Joseph Simmons) for reasons which are apparent, prefer claiming the 
property under their mother, and contend that the whole devise was to 
Martha, and that the husband was only named for the purpose of recog* 
nizing his estate by the curtesy. One material &ct, which is admitted in 
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this case, is that Joseph Simmons survived his wife, and that the survivor 
died in 1843. 

In construing a will, full effect should be given to the whole language 
of the testator, unless restrained by the general intention, or by some 
principle of law. To construe the clause introducing the name of Joseph 
Simmons as giving him no more than an estate by the curtesy, which the 
law would have secured to him, is to deprive it of all effect. Such a con- 
struction, therefore, is inadmissible. Matrimony produces a mysterious 
union of persons recognized both by the common low and the Christian 
religion. As an incident of such a union, a conveyance of lands to hus- 
band and wife, stands upon a footing entirely different from a conveyance 
to any other two individuals. As a general principle, the husband and 
wife are essentially one individual. They cannot be tenants in common 
by reason of this union of interests and rights, which the law looks upon 
with favor. It gives no writ of partition to parties standing in such a re- 
lation. They cannot be joint tenants, for the same reason. They are 
seized per tout, but not per my. Each is owner of the ufhole, but not of 
the half. They must both join in conveyance. They are both necessary 
to make one grantor. The deed of either alone is void. Jackson v. Ste- 
vens, (16 John. 116) ; SutLiff v. For gey, (1 Cow. 95) ; Doe v. Rowland^ 
8 Cow. 277); 2 Black. Com. 183 ; 2 Cruise Dig. 611. They take an en- 
tirety, and the survivor takes all. (Ibid.) As the estate is not a joint ten- 
ancy, it follows that the act of March 31, 1812, prohibiting survivorship in 
joint-tenancy has no operation upon the rights of the parties. Jackson v. 
Stevens, Doe v. Howland, (ut sup.) It is the opinion of the court that the 
devise was made with reference to the union which existed between the 
devisees : and that the introduction of the word ^^th" instead of the word 
^*and," IS indicative of an intention that they shall enjoy the estate togeth- 
er — ^that they shall hold ^^loith^^ each other after the manner of husband 
and wife. There is no hardship generally in such a construction, be- 
cause it makes a provision for the wife, which the husband can neither 
destroy by alienation, nor convey away for the term of his life.- As it re- 
quires h&ih to constitute a grantor, his conveyance is void. In this ease, 
it appears that the judgment bonds and the judgments are against Joseph 
and Martha Simmons jointly. The creditor manifestly dealt with the 
parties upon the credit of the whole estate, and conceding, for argument* 
that the judgment against the wife was not void in its origiii, her death 
left the debt a charge upon the husband alone as survivor. The same law 
that charges his estate with the whole debt entitles him as survivor in the 
devise, to the whole means of payment. 
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THB COMMONWEALTH vs. M. WOODRUN. 



In the Court of Quarter Sessions for Perry county y Peu 

1. The act of 12 July 1843, relative to the punishment of frandalent debtors, 
&c. is not retrospective in its^ operation, nor could it constitutionally be so. 

2. A fraud to be indictable at common law, must be such as affects the public 
or is calculated to defraud numlbers and which ordinary care and caution can- 
not guard against 

3. To render a cheat or fraud indictable at common law, on the ground that 
it was affected by means of a false token, the token must be such as indicates 
a general intent to defraud, and therefore is an injury to the public. 

4. If the subject matter of the charge laid in a bill of indictment be lamd 
and the title to it, and the depriving the owner of it by cheating, the offence is 
not indictable at connnon law. 

5. A transaction cannot be made the foundation of a criminal charge at com- 
mon law unless by the common law it is so, clearly and without ambiguity. 

The bill of indictment in this case sets forth that a tract of nn seated land, 
upon which taxes were assessed in the name of Thomas Dewees, was in 
due form of law sold by the Treasurer of the county to G, H. The deed 
was acknowledged on the 8 August 1838, and delivered to the purchaser , 
he having paid the taxes and costs, and also having given his bond for the 
balance of the purchase money. The same land was afterwards adver- 
tised to be sold by the Treasurer, on the 8 June 1840, for other taxes 
which were assessed for the years 1836-7-8-9 in the name of the said 
Thomas. The two years having nearly expired within which the owner 
might redeem the land and defeat the title of the said G. H. and no re- 
demption having been made, the said G. H. had prepared himself and 
designed to pay the last mentioned taxes and costs to prevent a second 
sale, and secure to himself a perfect title ; of all which the said M. W. 
had notice. The bill then proceeds in regular form]to state, th^t the^e- 
fendant, well knowing the premises, but fraudulently, falselyjand design- 
edly intending to cheat and defraud the said G. H. out of his title to the 
land, did produce and 'exhibit to the said G. H. ascertain false and coun- 
terfeit writing, in the form of a letter, purporting to be a true^and genu- 
ine letter from the said Thomas Deevees to him the defendant, and that 
the defendant knew 4he letter to be false and counterfeit. After 'setting 
eut the full contents of the letter, &c. the bill states in usual form that the 
said **M. W. falsely, fraudulently and designedly did* then and there by 
color «f the said false token'^and counterfeit writing, to wit, on the same 
■eth day of June 1840, so produced to the said G. H.'as and for a true and 
genuine writing as aforesaid, and falsely af&rming at the time that the said 
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writing wtts fron^Thos. DeWees tx> him— ^ther said yH. W. authorizing him 
the said M. W. as his agent to redeem the said tract of land so sold' and 
conyeyed as aforesaid to the said G. H. he, the said M. W. well knowing 
the said writing to be false and counterfeit, then and> there by reason of 
the {M*emises, he, the said M. W. did falsely, fraudulently and designedly 
obtain the coneent of the said 6. H. that he, the said M. W. should re- 
deem the said tract of land, by paying the amount of the taxes for which the 
said land had' been sold and the costs together with the additional sum of 
twenty five per cent on the same, agreeably to th^ 4th sec. of the Act of 
the General Assembly passed 13 March* 1815, and the said taxes, costs 
and per centage were then and there paid by the said M. W. an entry of 
which was nrnd^ on the books of the Commissioners relative to unseated 
lands." After setting forth that the defendant did al^rwbrds unlawful- 
ly &c. procure to be inserted in the entry on the said Commissioners' 
book the name of another person, and that the' same land was afterwards 
sold by the Treasurer to J. H. D. the bill concludes thus : ** By reason 
of the premises he, the said G. H. has been deprived of his title to the 
said tract of land hitherto, and the same is still withheld fronr him, to the 
great damage of the said G. H. to the evil example of all others in like 
ease offending, contrary to the form of the Act of Assembly in such case 
made and provided, and against the peace and dignity of the Common- 
wealth of Pennsylvania." 

On a motion by the counsel for the defendant to quash the bill, &c. the 
allowing opinion was delivered by the learned Judge. 

S. Hepburn, P. J. The offence charged in this bill having taken place 
sometime before the passage of the Act of 1842, the counsel for the Com- 
monwealth have very properly abandoned the idea of sustaining this indict- 
ment under that law, for elearly it is not retrospective in its operation, nor 
could it constitutionally be so, even if it had been so intended. The cheat 
used to defraud, must therefore be one at common law, or the indictment 
fails. I 

The whole law upon this subject is collected and passed upon by the • 

Supreme Court of the State of New York in 9 Wendi E;. 187, the Peo- c 

pie vs. Stone, where the law is decided to be : that a fraud to be indicta- i 

ble at common law, nHist be such as affects the public, or as is calculated ' 

to defraud numbers, and which ordinary care and caution cannot guard j 

agsuinst ; as if a num use false weights and measures and sells by them to \ 

his customers, in the general course of his dealing ; or defrauds another 
under false tokens ; or if there is a conspiracy to cheat ; for common care 
and prudence are no protection against these. This was the rule laid y 

down by Lord Mansfield in Rex vs. Wheatly 2 Burr. 1127, and has erer ( 

been considered as establishing the true boundary between frauds that are, ' \ 

and those that are not indictable at conamon law. See Rex vs. Young, f 
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3 T. R. 104, 6 Mod. R. 42, 1 Salk. 379, 6 T. R. 375, 1 East, 185, 2 
Sti\ 866\ 

This fame case also says, after referring to many authorities, *•' Uie 
better opinion seems to be, that ia order to render a cheat or fraud in- 
dictable at comiaoii law, on tiits grown il thut it was a^Tected by means of 
a fklflB token, the token imist be such n^ imUcntes a genera) intent to de- 
fraud , and therefore ia an injury to the public- A mere privy token, or 
CO tinUr felt letters in other mcn^s namcs^ seem not to come within the mean- 
ing of the term false token, as used at common law" 

3 Chitty'a C- L* 1)95 says, the cases in which ft^nd is indictable at com- 
mon law, seom coo fined to the ubo of false weights and measures, the 
selling of goods by eounterfoit marks, playing w^ith fedso dice, and frauds 
aiiecting the course of justice, and immediately injuring the interests of 
the public^ Tho Supreme court of this State in Weierbach vs» Trone 2 
Watta 6c Sergt, 4013-10 adopt the principle laid down by Lord Mansfield 
in Rex, th. Wheady, and hold that no fraud less than a felony is indicta- 
ble at Common law, unless it anbcfca the public in general* And a partic* 
ular instance of a fraud or cheat in a private transaction witii a single in- 
dividual is swid not to be indictable at common law. East's Crown law 
817-20 states tlio same general proposition, that frauds effected by means 
of false tokens indictable at common law, apply only to such ;^se tokens 
as alTec^t the public at large ; such as arc calculated to defraud numbers, to 
deceive the people in general, as false weights and measures. This view 
of the common law o deuce of cheating derives strong confirmation from 
the preamble and provisions of tlie Stftluto 38 Henry 8 ch» 1, by which 
the obtaining of goods by privy tokeiM or counterfeit letters in otlier 
names, &c. is expressly mada an indictable offence. As to privy to- 
kens this statute has always been considered as creating a new offence 
indictable as cheats, though counterfeit letters of a certain description 
were indictable as forgeries at common law* See 2 Ld. Kaymond i4(jG* 
East in his Growa law 834, does refer to counterfeit letters being indict- 
able as cheats at common law^ but the indictment is not given, nor 
can we tell from tlie report of the cases whether the cheat was the 
gist of the offence charged, nor is it clear that all those faQls were not 
drawn under tlie statute 3B Henry 8^ before referred to* It is very cer- 
tain that the offences, or at least the trials were bng after its passage. — 
With these doubts in reference to those cases, wo do not feel at Itborty to 
disregard the current of authority in opposition to them, and must there- 
fore say that the offence charged in this bill is not an indictable one at 
common law. The party injured must seek his redress upon the civil 
and not on the criminal side of the court* 

There is another objection to this biH of indictment which to my mind 
b equally fatal. The subject matter of the charge laid in it, is land and 
the tide to it. 
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Does not the iame reasoa apply against making real estate the subject 
of a criminal change for depriving its owner of it by cheating, as applies 
. against makmg land or any portion of it the subject of ^larceny ? 

In both eases it is the mobility of the articles obtained which makes the 
transaction a public evil, as it enables the offender to remove or conceal 
the property from its owner witli himself from public justice* And it 
strikes me as nugatory to prepare a penalty for obtaining property which 
the offender cannot possess if obtained by fraud, and which he cannot re- 
move fh>m its actual location. 

In all le^slation against obtaining pn-operty by false tokens, or cheats, 
the ebtahiii^real estate thereby I beHeve has never been made the sub- 
ject of criminal charge and punishment. 

In aU public prosecutions it must be borne in mind a transaction cannot 
be made the foundation of a criminal charge at common law, unless, by 
the commonlaw it is so, clearly and without ambiguity. 

Such is not the character of the charge laid in this indictment, and &r 
&e reasons given the bUl is quashed. 



THE UNITED STATES T. RANDALL. HUTCHISON. 

In the IHstrict Court of the United States for the Emtem District 
of Pennsylvania* 

1. The United States courts derive their only power to try, convict or pun- 
iah in criminal cases, £:om the Gonstitation and the laws aaade in pursaaaoe 
of it. 

2. The jnriBdiction of offences which are cognizable at common law resides 
in the state courts alone, even though the General Qovenunentmay be the par- 
ty immediately aggrieved by the misdeed complained of. 

3. The acts of Congress of 13th August 1841 and 7th August 1846, under 
which the prisoner was indicted, have obvious refisrence to persons entrusted 
by some act of Congress with the legal possession of public monies — ^not to those 
subordinates, who, not having been entrusted with such possession, could be 
punished for a fraudulent conversion, as felons, without any Congressional leg- 
islation. The act of 1846 throughout applies not to clerks, workmmv or other 
servants. 

4. A person appointed under the aot of 18th January 1837, to be clerk for 
the Treaauzer of the mint cannot be indieted under the act of Congress of 13tfa 
Aug. 1841 and 7 August 1846 for embezzlement of the public moneys. 

6. The Prisoner having been convicted, a nlde to shew cause why a new trial 
shoald not be awarded was granted. Alter argoment, his Honor Judge Kakk, 
with the advice and concurrence of Mr. Justice Grier, of the Supreme Court 
of the United States, delivered the following opinion on the 24th April 1848. 

B^ the Act of Congress of 18di January, 1837, it is enaeted that <*the 

officers of the Mint of die Uioted States rtiaU be a Diroctor, a Treararer, 
Vol. VII— 40 
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a Melterand Refiner, a Chief Coiner, and an Engraver ;" and these are 
to be appointed by the President, with the advice and consent of the Sen- 
ate. Of the Treasurer so appointed, it is required among other things 
(§ 2) that ** he shall receive and safely keep all moneys which shall be for 
the use and support of the Mint ; shall keep all the current accounts of 
the Mint, and pay all moneys due by the Mint, on warrants from the Di* 
rector.'* The Act then provides for the appoiotment of assistants to cer« 
tain of tbe officers, and of clerks for the Director and for the Treasurer, 
in case they shall be needed : these are to be appointed by the director 
of the Mint, with the approbation of the President of the United States, 
the assistants ** to aid their principals," and the clerks to *' perform sudi 
duties as shall be prescribed for them by the Director." (§ 3.) 

The prisoner was appointed under this Act in the year 1840, to be a 
derk for the Treasurer of the Mint ; and among the duties prescribed 
for him by the Director, was the charge of the ordinary or coviingewt fund-t 
by which name the moneys for the ordinary uses of the Mint were desig- 
nated. In this capacity he received the moneys of that fund as tbay 
were remitted or transferred to the Treasurer of the Mint by the orders 
of the Treasury Department; and paid them out as warrants were drawn 
upon the Treasurer of the Mint by the Directors, making the proper 
entries of such receipts and payments in the books of account of the Mint. 
He had the key ci a closet in wbdch the moneys of this fund were kept, 
but the outer key of the vault, of which the closet formed part, was in 
tlte charge of another person. The books of account were, all of them, 
kept in the name and on behalf of the Treasurer : the acknowledgments 
for all moneys received were made by the Treasurer personally, and the 
Charges for such moneys were entered against him : and ail- vouchers for 
payments were taken in the Treasurer's name, and he received credit 
for such payment. Thb name or intervention of the clerk did not appear 
in any of the bodes, vouchers or accounts, either in the Mint, or in the ae- 
counting department at Washington, .with which it corresponded. 

At the end of the year 1847, it was ascertained that a large sum of men* 
ey was missing from the contingent fund; and the prisoner having been 
arrested, was indicted for embezzlement under the acts of Congress of 13th 
August 1841, and 7th August 1846. He was tried in the District Court, 
and found guilty. 

1 had serious doul^ while the case was before the jury, whether it fell 
properly within the provisions of the acts of Congress ; and as the ques- 
tion was of the first impression^ I was desirous that it should be discussed 
more fully than it could be at bar. I therefore charged against the prison- 
er upon the several points of law, announcing my purpose, as the case 
was one in which the Circuit and District Court have concurrent juris- 
dictipn, to solicit the advice and aid of Judge Grier upon the hearing^ o£ a 
rule for new trial, if the verdict should make stich a rule prepec. 
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He acceded to my wish, and the whole subject has been reviewed be- 
fore as by the District Attorn^ and the counsel for the prisoner in the 
most ample manner. The result is an unhesitating concurrence of opin- 
ion between my learned brother and myself, that the verdict cannot stand. 
We regard the history and spirit of these ftcts of Congress, as well w 
their phraseology, altogether conclusive upon the question. 

At ^e common law, the party who by the confidence of another is en- 
trusted with the possession of his properly; cannot commit the crime of 
larceny by appropriating it to his own use. The fiduciary character of 
thedeKnquent forms his defence, for the criminal law, until it was modi- 
fied by statute, took no cognizance of breaches of trust. 

At the same time, it distinguished between the Ugcd possessimof iprop^ 
erty, such as the very existence of a trust impUes, and that mere charge 
or supervision, which is devolved <m a servant or clerk. The servanthav- 
ittg a bare charge, to use the words of the law, became guilty of tl^eft by 
a fraudulent conversion. 

Thus, on the one hand, a butier who had charge of his master's plate, the 
shef^erd who watched over his sheep, and the shop-boy who attended 
behind his counter, might be convicted of larceny, if they converted to 
their own use their master's property. While, on the other hand, the 
attorney who pillaged his principal, the guardian who defrauded his ward, 
and the officer who embezsded pubUc moneys which the law had confided 
to him, were not answerable as for crime. (See the cases in Mr. Wharton's 
Am. Onmi Law, 405, 6.) 

The United States' Courts have no common law jurisdiction : that is to 
say, they derive their only power to try, convict, or punish, from the Con- 
stitution, and the laws made in pursuance of it. The jurisdiction of of- 
fences which are cogniaable at common law rerides in the State Courts 
okme, even though the General Government may be the party immediate* 
ly ag^eved by the misdeed complained of. 

Until the year 1840, the Congress of the U. S. seem to have been, in 
general, content with the protection, which the laws of the several states 
gave to the public prc^erty within their timits. The integrity of subordi- 
nates, who were not themselves entrusted with public money, though 
they might from tiieir position have a certain charge or custody of it, was 
guarded of course by the common law and the local statutes, as adminis* 
tered by the state courts. Under these, such a subordinate, whether 
caOed by the name of watchman, servant, clerk, or assistant, might be 
punished criminally for a fraudulent conversion to his own use of the mon- 
eys of the General Government. But the higher ofiiicers, the heads of 
departments, the treasurers of the U. S. and of the Mint, the collectors 
of costoms, land officers, and others, depositories of important public 
trusts^ though required m some instances to give security for their official 
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idelity, were punishable only bj impeadiment before Ihe Senate «f tiba 
United States. 

Several very large de&ults having occurred, however, on the part of 
important public officers of the revenue, it was thought necesBary to pro- 
tect the treasury by additional safeguards. On the 4th of July, 1640, an 
act of Congress was passed ** to provide for the collection, safe keeping, 
transfer and disbursement of the public revenue." This act created and 
deined the crime of embezzlement ; and made it appUcable to all those 
officers who were charged by the provisions of the act itself with the 
'*8Bfe-keeinng, transfer, or disbursement of pubUc moneys." As to all 
others, officers as well as servants or clerks, except those connected with 
the Post Office (to whom it was specially extended,) it left the law un- 
changed. 

The act of 1840 was repealed on the 13th of August of the following 
year ; but the provisions respecting embezzlements was re-enacted in a 
slightly modified form, so as to include among those who might become 
subject to its penalties, all '^ officers charged with the safe-keeping, trans- 
fer or disbursement of the pubhc moneys, or connected with the Post Of- 
fice Department." But as to all but officers so charged, it left the law as 
it stood before the year 1640. 

The act of 1646 followed. This substantially re-constituted the Treas- 
ury system which had been rescinded in 1841, but made further provision 
also for the punishment of embezzling. Its terms are somewhat broader, 
perhaps, than those of the two preceding acts, for they apply to '^1 offi- 
cers and other persons charged by this act or any other act with the safe- 
keeping, transfer and disbursement of public moneys." But its spirit and 
dbjects are the same ; and the detailed provisions of its several sections 
iiave obvious reference to persons entrusted by some act of Congress with 
tbe legal possession of public moneys, — ^not to those subordinates, who, 
not having been entrusted with such possession, could be punished for a 
fraudulent conversion, as felons, without any congressional legislation. — 
The act throughout applies not to clerks, workmen, or other servants ; 
but to the legally authorised custodiers of public moneys, the '''fiscal 
agents " recognized as such at the Treasury of the United States, chared 
there with receipts, and credited with disbursements, — ^in a word, to offi- 
cers or agents '* entrusted" by law or under law with the possession of 
public money, and bound to account ^r it. 

The duties which it enjoins, — the safeguards and checks which it cre- 
ates ; the c^ect aecountability which it prescribes and enforces ; the evi- 
dence it af^als to as establishing the fact of delinquency— even the allow- 
ance it makes for certain official expenses— all together stamps en it this 
limited character. Thus, it requires of the officer |hat he shall keep am 
accurate entry of each sum that he receives, and each payment or transfer 
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that he makes ; obviously with refereoce to the account be is to render | , 

of his receipts and disbursements at the Treasury Department ; it makes 1 j 

him punishable if he transmits to the Treasury a &lse voucher, or a vou- !|: 

cher that does not truly represent a payment actually made — a transcript ;r 

from the Treasury books, showing a balance against him is made suffi- \h 

cient evidence of his indebtedness-^*^ a draft, warrant, or order, draws by | 

the Treasury Department upon him," and not paid, is the primary proof | 

of his embezzlement — and provision is made for the necessary clerk hire P 

and other expenses of a large class at least of the officers included within 
its terms. 

It needs no argument to show, that these enactments are without just 
application to a person who is merely a clerk himself— who is unknown 
to the Treasury Department — who is neither charged nor credited with 
public moneys there or elsewhere — who transmits no vouchers, because he 
renders no account — against whom therefore, no Treasury transcript can 
ever be produced, — on whom no Treasury draft, warrant, or order can be j 

dravm under any circumstances, and to whom neither the act of I984 \ 

nor any other act, has ever entrusted public moneys, either personally or 
by official designation. 

The prisoner was such a person. In point of fact, he was never in le- 
gal possession of the moneys he has abstracted. They were moneys of 
the United States, in which he had no special or qualified property, which 
had been entrusted to the safe keeping of the Treasurer of the mint by i 

the express language of an act of Congress and which could not be with- 
drawn from his legal custody and charge except by warrant of an appro- ,1 ; 

priate officer in the form designated by law. ,] ! 

We do not understand that the prescription of the clerk's duties by the !| 

Director, was intended, or supposed, to interfere with this official charge \ * 

of the Treasurer. Had it been so, there would have been some record, -i 

some book entry, sotAe memorandum at least in the mi nt, showing the 
character if not the amount of liabilities, from which the Treasurer could i I 

claim to be relieved by the clerk's assumption of them. There would ' 

have been some recognition of tiie fact at the Treasury in Washington, if '- j 

the Clerk had been constituted a receiving, safe keeping, or disbursing i \ 

officer; he would have been called on, as by law all such officers are call- j. i 

edon, to render his accounts, to declare from time to time what moneys l \ 

he had received, to exhibit vouchers for his disbursements, and thus to I'lj 

define the extent of his liability to the United States. 

But whatever may have been the terms, or the usage, or the under* ,\ 

standing, which proposed to set forth the prisoner's duties as a clerk, they 
could not absolve the Treasurer from that legal custody with which the 1^^. 

act of Congress and his commission had invested him. The clerk's pos- ^' { 

session, whatever it was, was in law the possession of the Treasurer; and h ' 
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the clerk's liabilities therefor, upon the facts found by the jury, are those 
of a servant merely, not of a person either "charged " or •* entrusted by 
law " with the safe keeping, transfer, or disbursement of the public mon- 
eys. 

The case^ is one to which the statute does not extend and the Rule must 
therefore be made absolute. 

P. cur: 24th April, 1848. Rule absolute. 
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In the Supreme Court of Penn. in and for fhe Eastern District : 
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April 22, 1848. It is ordered by the Court: That in the Eastern Dis- 
trict, paper books be prepared and printed by the plaintiffs in Emit for 
the use of each member of the Court, and the reporter ; that they con- 
tain the names of the parties, the judgment of the Court from which the 
appeal, certiorari or writ of £rror is taken : a clear, succinct and lucid 
statement or history of the case, noting particularly the matters in con- 
troversy between the parties; also that part of the evidence or charge or 
record on which the point turns. It is also ordered, that the errors oa 
which the plaintiffin Error relies, be particularly set out, with such parts 
of the evidence, record, pleadings or charge to which exception is taken : 
that there be a reference to the authorities appended to each point on 
which he relies, with an abstract of the principle ruled, and its application 
to the point It is further ordered, that the plaintiff in Error, at least ten 
days before the argument, furnish the defendant in Error with a copy of 
his paper book ; whereupon it shall be the duty of the defendcmt in Error, 
or appellee, to furnish his counter statement, if any he has, with his au- 
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thorities bearing on the respectiTe point ; stating their application, and an 
abstract of the principles ruled. 

It is also ordered^ That from and after the present session of the Court, 
no connsel in the Ekistern District of the Supreme Court, shall be per- 
mitted to occupy m&re than one hour in the argument of any cause in the 
Supreme Court, unless with the special permission of the Court, and in 
such case only as may in their judgment imperatively require a relaxa- 
tion of the rule. Provided, the counsel, if they think proper, be permit- 
ted to make such arrangement as that one counsel may occupy more 
than one hour of the allotted time, it being expressly undestood that his 
colleague, if any he has, be restricted in his argument to the residue of 
the time : And 'provided further, that where there is but one counsel for 
the plaintiff or defendant in Error, he may be permitted to occupy two 
hours in the argument of the case. * 

It is further ordered, That counsel be not at liberty to read any part of 
a report except the syllabus of the case, unless desired by a member of the 
Court. 

From the record. 

J. SIMON COHEN, 
Prothonotary, 
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King Sf Wife vs. Cloves Ex'rs. — Error to the Common Pleas of Del. 

CouirTER, J. King & Wife are the legal pltffs. on the record but the 
suit is entitled for the use of Joseph King, Jr. 

King & Wife executed a deed of trust to Joseph King, Jr. for the claim 
covered by this action, which, as the wife viras the meritorious cause, WM 
to be held in trust fi»r her during her life, with a ppwer of appointment 
at her death. Some time before the suit came to trial the parties inter- 
ested, that is King & Wife and Joseph King, by their mutual deed super- 
seded Joseph King as trustee, and substituted Enoch Taylor in his stead, 
who was to hold the trust for the same uses and purposes mentioned in 
the deed of trust to Joseph King. At the trial and before the jury wai 
sworn, the counsel for the pltff.fmoved the court to absterse the name of 
Joseph King, Jr. from the record and insert in its stead the name of Enoch 
Taylor, which the court below refused to do, and tiiis is assigned as Error. 

It would f^ppear from the record that Joseph King knew some ftcis 
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material to the pltff. and whether they had come to his knowledge pre- 
vious to his appointmeat as trastee or afterwards does not appear ; at all 
events the object no doubt was to make Joseph King, Jr. a witness, be- 
c ause he was afterwards offered as a witness and rejected by the court, 
which is also assigned for error. In the judgment of this court the mo- 
tion ought to have been granted. By the 7th section of the act of 24th 
March 1818 all actions brought by executors, administrators, trustees, or 
assignees where the ex*rs. ad'rs. trustees or assignees or any of them are 
superseded or removed, shall be proceeded in to final judgment by the 
legal representatives, upon making the proper suggestion upon the record 
which the case may require. 

Although Joseph King, Jr. could not by his own act strip himself of hii 
character of trustee or absolve himself from its duties after he had accept- 
ed the trust, yet the grantor with his own consent could most assuredly 
supersede him and appoint another in his stead. The trust was execu- 
tory and in such cases equity moulds its character so as best to accom- 
plish the lawful intent of the parties. Here there was no intervening 
right. No fund or property had come into possession of Joseph King, Jr. 
And the only persons who had any mterest whatever, superseded him 
by deed and appointed another in his place by his own consent. He was 
therefore lawfully superseded and the case was fairly embraced by llie 
act to which I have refeired. 

The decisions of this court which relate to the competency of the 
party at tt^ impetration of the writ as a witness, do not touch this cause. 
Those cases belong to a class such as Irwin v. Shoemaker 4 Barr, 
"Wolf & Fink, and various others perfectly known to the profession. 
The distinctive character of the class is that the party is interested in 
his own right and in fact proceeding in his own cause. He divests him- 
self of his interest for the purpose of becoming a witness but does not 
wipe from his mind the impressions with which it was imbued when 
he was an interested party. Public policy opposes the sudden trans- 
mutation of a party into a witness by an assignment, often merely col- 
orable, that money may be made out of his oath as a commodity. To 
that class of cases the one in hand does not belong, as the slightest reflec- 
tion will satisfy any discriminating mind. 

A trustee is a beneficent agent and instrument of the law moulded by 
ite plastic hand so as to accomplish the ends of justice. He has no indi- 
vidual interest in the result where his name is ofien used ; more disinter- 
ested than even an executor or administrator he is more decidedly the 
oraature of the law itself, and especially in the case before the court 
where he was the means by which the rights of a married woman were 
sought to be preserved. King & his wife were the pkintifiTs on die rec- 
ord and the trial ought have been commenced, prosecuted and ended 
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without the name of any other individual being added. Joseph King, Jr. 
more especiaHy after he was superseded, had not a shadow of interest 
nor was he within any category embraced by the class of cases referred to 
as exchiding persons from reasons of public policy. 

The practice of the English Chancery to admit a trustee as a witness 
has been adopted in the courts of law in Pennsylvania 6 Bin. 481, 7 S. & 
K. 116, 6 Bin. 16. This case is more nearly assimilated to that of and 
agent who is often somewhat interested from necessity and who is never- 
theless a competent witness. 13 Mass. K. 379, 22 Pick. 158. 

Judgment reversed and venhre de novo awarded. 

Camphdl V. Chegg, Rule to show cause tchy non pros shotdd n&t be ta- 
ken off. April 29. 

The writ of error in this case had be&n non prossed on the 19th of April 
1648. It appeared that exception to the bail in error had been filed on 
the first of April, and notice given to justify within ten days^ under the 
rule of court, which directs the prothonotary in default of justifi.cation to 
non pros the writ of error ; on the 12th of April one of the bail justified 
without notice to the other party. The court, on the authority of the 
case of Taggart v. Cooper, 3 Binney 34, discharged the rule, and refused 
• to take off the non pros. 

NorthwnberlandBankvs.Tke Farmers^ S^ Mechanics' Bank. Opinion 
by Rogers, J. April 29. 

Upon an agreement by the Farmers' and Mechanics' Bank with the 
Northumberland Bank, that the former would take the notes of the latter 
from certain Banks in Philadelphia, the N. Bank undertaking to provide 
funds for their payment, and taking upon itself the trouble and expense 
of having the notes brought home, — held that the parties were to be con- 
tider ed as {Hnncipal and agent and not debtor and creditor, and that aU 
responsibility feH on the principal where the agent had performed its du- 
ty in good &ith. Therefore upon an order by the N. Bonk that the F. 
& M. Bank would send the notes on hand at the first opportunity, the 
latter was justified in entrusting the Notes to A. a man at the time of un- 
impeached character and respectability, who had also previously been en- 
trusted with the delivery of money from the N. Bank to the F. & M. 
Bank, which he had fJEiithfrdly done. The delivery to A. was a delivery 
te &e N. Bank, and payment of the debt, and the loss occasioned by an 
abstraction of a portion of the funds whilst they were in the custody of 
A. must be borne by the Northumberland Bank. A was the bailee of 
the Northumberland Bank, and not the agent of the Farmers' & Mechan- 
ics' Bank. 

Judgment aflSrmed. 
Vol. VII — 40 
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Zebley vs. Voisin, Opinion hy Coulter^ J. April 29. 

A drew on B in favor of C or order, and B accepted. A now sues B 
on the acceptance, no endorsement by C appearing upon the draft. Held 
that the objection that C had not endorsed, and consequently no order had 
been made upon B to pay the money, was no legal obstruction to the en- 
try of Judgment It was a mere naked technicality to the form of thd 
9uit without any tinge of substance or justice. In any aspect A. was th» 
equitable pltff. and could have sustained the suit in the name of C for his 
use, but under the circumstances of the case the court have no hesitation 
in ruling that A could maintain the suit In his own name, and was in &ct 
and law the legal plaintiff. 

Judgment affirmed. 

DennisUm vs. Fleming. Opinion hy Ragers, J. April t9. 
The drawer of a bill of exchange is not a competent witness for the en- 
dorsee in an action against the acceptor, because of his liability to dama- 
ges, interest, and costs, if the party calling him should not prevail. The 
same rule applies in a suit for a refusal to accept ; as in either case the 
interest is the same. 
Judgment affirmed. 

Hawk vs. Greensweig. Opinion by Bumside^ J. April 29. 

1. On the trial of an ejectment the counsel for the pltff. alter giving 
his title in evidence and articles of agreement between the parties, offered 
to read the evidence of a witness in a former trial, having iurst given evi- 
dence that enquiry was made for him, and that he had left the country 
more than two years before, stating that he was going to Wisconsin ; it 
was also shown that one Johnston had said, that he bad reoieved a letter 
from him *^*from a good ways in the back parts.'' On objection to reading 
the evidence that Johnson was not called, held that it was sufficiently 
ohewn that the witness was out of the jurisdiction of the Court. 

What a witness swore on a former trial between the parties, may be 
given in evidence in case of his death or absence beyond the jurisdiction 
of the comrt. 

2. On an agreement that the deft, was to give the pltff. one third of 
the produce of the farm, an enquiry by the latter at the trial as to the 
value of the farm at the time of the agreement, the quantity of produce^ 
and the value and amount of the stock and its subsequent increase waa 
pertinent ; it being alleged that the deft, did not regard his contract, or 
deliver the produce as agreed upon. 

3. To shew fraud or mistake, we admit parol evidence of what passed 
at the time of executing the instrument. Such were the cases «f Hurst 
vs. Ku-kbride, Christ vs. Diflfenbach, and Miller vs. Henderson; but a plain 
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written agreement upon suffictent considenition, plainly and intelligibly 
staled, should not be varied or made ineffectual. Therefore where the 
agreement stipulated that the deft* should pay one third of the produce, 
ertdenee that before signing the agreement the deft, objected to paying 
one third of the oats, which the pllff. agreed should not be paid, is inad* 
misflible. 

Winehrener^s appeal — Brewer's appecd. S. J. Curtis* estate. Opinion 
hy Bumside, /. April 29. 

An aeaognee for benefit of creditors, who held in trust certain real es- 
tate which was subject to two mortgages, put it up at public sale and it 
was knocked down to a person who was an agent of the assignee at 
$11,2&Q. He afterwards declined to take it and abandoned the sale, which 
fact came to the knowledge of the second mortgagee a few weeks after- 
ward. He however did not give the assignee notice that he would hold 
him responsible for the amount of his bid, the payment of his second mort- 
gage being guaranteed to him by other parties. About fifteen months af- 
ter the sale by the assignee had been abandoned, the second mortgaged 
sued out the bond and warrant accompanying the mortgage and sold the 
property, which did not bring more than enough to pay the first mortgage* 

He then sued the persons who had guaranteed payment of his mort- 
gage, obtained judgment against them, and they paid the amount and took 
an assignment of the judgment. 

On settlement of the assignee's accounts the court below (P arsons J.) 
held : 

1. That the assignee should be charged' with $11,250 the amount of 
his bid, instead of the sum the property a<itually brought. He was bound 
by his purchase and if he subsequently refused to take the property it 
was his own loss. 

2. That that sum should be applied in the first place to the payment 
of the first mortgage — next to the second mortgage — and lastly to Judg- 
ments held by the assignee. 

3. That the silence of the second mortgagee after he had knowledge of 
the abandonment of the purchase by the assignee, was no waiver of his 
claim on the assignee. That his subsequent sale of the property In the 
mortgage and suit against the guarantors, did not discharge his claim 
against the assignee, and that the guarantors who were subrogated to his 
rights, were entitled to the amount due on the mortgage. 

4. That the assignee was entitled to commissions, and that being con- 
sidered as the purchaser, he was not chargeable with rents received be- 
tween the time of his purchase, and the sale upon the mortgage. 

On appeal by Winebrener, the assignee, and Brewer a creditor the Su- 
preme Court affirmed the decree for the reasons given by the court below. 
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Whips VS. Fitltr, Opini&n hy Gibson C. J, May 1* 

Fiting a declaration and going to trial is a waiver of exceptioBs to bail. 
And Uie Court reaffirm thededsionB in Fitter vs. Bryson 6 W. 6c S. 566 
and Common wealtb vs. Heilman 4 Barr 555. Therefore a suit cannot be 
maintained against the Sheriif to recover damages for taking insufficieiit 
bail under the act of June 13, 1836, if afiter filing exceptions the pktiatiff 
proceeds, files a narr. and goes to trial. 

2. The power of the Courts under the 23d sec. of the act of June 16th 
1836, to punish contempts by the clause relating *'to the official miscon- 
duct of the officers of such courts respectively," authorised them to pun- 
ish a Sheriff who disregarded the official orders of the court. 

Judgment affirmed. 

Filler vs, Fossard. Opinion hy Gilson, C. J, May 1. 

There can be no implied agreement that the pltff. in an Execution will 
indemnify the Sheriff against damage. Where the Sheriffhas good reason^ 
to suspect the title of the deft, in an execution to be no title at all, he may 
call on the Plaintiff to indemnify him, who if he refuses, does so at the 
peril of his interest : but if the Sheriif seizes without such call he does so 
at his own risk. Therefore where the execution creditor directed a levy 
to be made on goods in the possession of a defendant who actually owned 
a portion of them ; the whole being sold by the Sheriff and no claim of 
ownership having been made before the sale by any person ; but judgment 
being subsequently obtained against the Sheriff hy a person who owned 
% part of the goods, the officer must bear the loss. On an action or an 
inipUed promise to indemnify, the Sheriff cannot recover ; having taken 
no responsibility against loss, he is without remedy. 

Judgment affirmed. 

MeElroy vs.&ie Northern Liberty and Penn TouonsMp R. It, Co. Opin- 
ion by Bell, J. May 1. 

The receipt for twenty one years of a ground rent issuing out of land, 
is prima facia evidence of title. Such receipt affords a presumption of a 
grant havlAg been made made to the present, or a former owner of the 
land. 

Judgment reversed and venire de novo awarded. 

Stokes's appeal. Per Curiam. Marked rvot to be reported. May I. 

A father is Guardian by nurture o£ the person of his son but not of 
his estate ; and it is improper to appoint him when a suitable person can 
be found. The appeUant appears to have performed his duties with fidel- 
ity, and ought not to have been removed to make way for the father. 

Decree reversed, and Randolph Stokes, the appellant, re-appotnted 
;guardian« 



SUPfcEMS COURT OF PEIfN8TI.TANIA. 377 

OoryeU vs. DunUm. Opinion by Bellt /. May 1 

Where one who has a power of revoeatioD, mud appointment, does an 
act which can only operate as an execution of it, with an obaerraace of 
all the circumstances prescribed by the instrument creating the powee* 
tiie act shall be deemed an execution of the power, though no reference 
whatever is made to it, and there is not any express signification of aa 
intention to determine the estate ; and this though the revocation itf re^ 
qiured to be made in express words. And a general power of appmnt- 
ment under hand and seal, is well executed by a mortgage though it eon- 
taina no reference to the power. 

2. Real estate was conveyed to a trustee for the use of a woman (who 
afterwards married) with a power to her by any deed or writing under her 
hand and seal, attested by two credible witnesses, to revoke, alter or 
change the primary uses and declare others. After the marriage, the 
^wife and her husband conveyed the real estate by a defea^dble Deed at» 
tested by two credible witnesses to a surety of the husband as indemnity 
for his claim — with authority to him to sell the property within a certain 
time, if the claim was not paid. The deed contained no reference to the 
trust deed, or averment of an intention to alter the uses, or exercise the 
wife's power of appointment. The money was not repaid the grantee 
and he sold the property at public sale and executed a deed for the same 
to the vendee. Afterwards the husband and wife executed an absolute 
deed of confirmation to the then owner, tha same containing no reference 
to the trust or to the exercise of the power of appointment by the wife* 

In ejectment by the Trustee claiming the real estate, it was held that 
the defeasible deed and the deed of confirmation were good as revocation 
of the primary uses, and as anuBxercise of the power of appointment by 
the cutui que use although the same had been executed without knowledge 
or consent of the trustee, and that he could not recover. 

Judgment reversed. 

Bank of Kentucky vs. Conibs, Per Crihson, C /. filed May 9. 

Responsibility in a confidential employment is a legitimate object of com- 
ipensation in proportion to the magnitude of the interests committed to die 
agent. And the importance of the business entrusted to the agent as it 
was deemed by the parties at the time is proper to be considered by the 
jury even if it should afterwards turn out that the object sought to be ao* 
complished was valueless to the principal. 

Jttdgt. affirmed. 

MiUer vs. SamueL Opinion of the Majority of ihe eauH by QmUer, J. 
filed May 15th; CHbson, C. J. and Rogers, J. dissenting therefrom. 

P. dc J. Phillips made a voluntary assignment of special property, with 
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preferences on the 2*3nd of March 1837, the property conveyed being ait- 
uato in New York. The aesignofB reeided in Philadelphia, and the as- 
wgnment was not recorded withiu thutj days in the county where they 
>re sided. 

On the 23nd of June 1837, they made an assignment which purported 
to convey merely the partnership goodd and eJlecta, with certain specific 
real eatat-o, in trust for certain preftsrred creditors^ and then in trust for 
such as should execute a release* It contained no wordd of couveyauce 
of the private orindividuEil eetate, either real or personal, of either mem- 
ber of the firm^ nor did it even purport to convoy all of the real estate of 
the firm ; aftervrards the assignors were discharged under the insolvent 
lawflt aud trustee si ajjpointed flocurding to the act of fisaenibly. The lat- 
ter instituted suit in September 1833, against the assignees under the 
March and June assign me nts^ but no declaration was filed until May 1844, 
after which the suit was pressed on. 

Under the March assignment the assigiieea went on and made pay- 
ments to the cestui que trusts after the institution of the tuition of Sept, 
183S| and before the iUing of the declaration in Muy 1^^44 : 
^ As to the June assignment, the assignees^ accounts were Jiled, and de- 
cree of distribution made by the Court of Common Pleaa. 

In the suit by the trustees in ioHutveiicy against the tissignees under 
the two assign men Is to recover the funds in their bands on the ground 
that the assignments were void — held^ 
I, As to the assignment of Match 1S37, of^roptrt^j in New York. 

1* That it woa voidablOi not having been recorded within thirty daja 
in the county where the assignorji resided according to the provisions of 
the act of Asuemblj. *. 

2, That up to the time of the appointment of the trustees and their 
giving surety; any creditor of the assiguor^s might have arrested the fund 
in the hands of the assignees, or as much as was necessary for die pay- 
ment of his debt, by proper and legal moans taken to contest the validity 
of the assignment. 

3^ That after the appointment of the trustees, they, only, could arrest 
the fund in the hands of the assignees, by due notice aad proper legal 
measures. 

4. The assignment was good between the assignorst assignees and 
creditors who chose to consider it va)id» and aU acts done or payments 
made by the assignees, without notice of adversary claims, and whilet 
apparently at least, the assignment was un impeached, must be considered 
good, for then no presumption could exist that their conduct was not bo- 
na fide and innocent, their intentions honest, and without design to give 
illog^ preferences* 

5. The notice should have been clear, distinct, and naequi vocal, that 
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the legality of the trust would be questioned by lawful measures, and 
that those measures if effectual, would protect the assignees from the 
cestui que trusts. 

6. The suit commenced in September 1838, in which no declaration 
was filed until May 1844, was no notice to the assignees that the deed 
under which they were acting was void, as against creditors ; and that 
the plaintiffs would contest its validity. The institution of the suit gave 
no notice whatever of the nature of the demand. The only means of 
notice was by filing a declaration, which was not done for nearly six 
years afterwards. Therefore the trustees cannot recover from the as- 
signees the amount paid by them to the cestui que trusts after the suit was 
brought, but before filing the declaration. 
H. As to the assignment of June 22, 1837. 

1. The assignment was invalid, under the cases of Henriessy vs.' The 
Western Bank, 6 W. & S. 300, and Wilson's aecounts 4 Barr. 430, not 
having conveyed all the property of the assignors. 

2. The Court of Common Pleas having, after hearing, made a decree 
concerning the distribution of the funds in the hands of the assignees, 
arising under the said assignment ; and the assignees having conformed 
to that deci^ej and paid the money accordingly, they are protected, and 
cannot be made to pay the money a second time. 

3. The plaintiffs could have contested the validity c^ the assignment 
in the Common Pleas under the 33d and 36th sec. act 14 June 1836. A 
person who has a claim against an individual, who voluntarily assigns all 
his property for the benefit of certain other creditors, which assign n>ent 
he could establish to be invalid, would be **a person agrteved by a defini- 
tive decree," that the assignment was good, in favor of the cestui que 
trusts, and could appeal from the decree to the Supreme Court under the 
36th sec. The proceedings in the Common Pleas must be regarded as 
proceedings in rem which bind all parties. That Court has jurisdiction in 
all cases where persons claim money in the hands of an assignee no 
matter by what right or title. 

4. Okie's appeal 9 W. & S. did not establish that the Court of Com- 
mon Pleas could not admit any person, without the deed, as a party. It 
only ruled that auc^tors could not do it ; because tHeir duties being iufe-^ 
rior to the Court, allow them only to audit and settle the account. 

Judgment reversed and venire de novo awarded. 
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Wall V. SwiitehearL Err^ ta C&mmon Pka$ of York co. Per CaulUr J, 

The death of the pltflT. in a judgineat doea not prevent the tranflfar of 
a tmnt§«ript to auotlier county und^r the act of 16 April, 1840, authori- 
zmg sucli transferf to create a lien. 

*' That act wus intended by its very terma to give something in a^ldition 
tOf and beyond all exiiting m«des of making the lien commensurate with tbe 
estate of the defendant." 

'' This judgnaent ^as rendered in favor of a living man, and Wfts good at 
the time it was entered and good after his death. Wa see no objection 
whatever to albwiDg the creditoi' of a deceased person to tiunsfer a judg- 
ment of his debtor in order to eecui^ the aase ts, who nan administrator hn* 
not been appointed and qualified to act. The value of the judgment, and in- 
deed its lien may frequently depend upon promptitude of action. Nor 
do we perceive any incongruity in permitting an heir to do the same 
thing," 

Per Curium^ in division of Warwick townships Lan, co. 

The misprison ot a clerk in an order to viewers which might have heea 
iet right beloWf is no ground for reversal, *^ Had the deficiency (to report 
their opinion) in the order been pointed out, the couit woukl have supplied 
the defectf and referred the report back to the viewers for their sanction 
of it ; and then the objection would have been obviated withont predjudico 
to any one." 
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Hart^s App&alfrorft Ihc Commom Pleas of Lanca$Ur. Per Bell^ J. 

Brothers and sistera of the half blood to the person last seized, will in- 
herit read est&te under the sixth section of the Act of April 8^ 1833 not- 
withstanding the 9th section of said &ct« if they are of the blood of the first 
purchaser^ or the propositus from which the estate came by gift or desceuL 
Caleb Evans, the younger, died sieved of real estate which descended from 
14'athan Evans^ his great grandfather and James Evans, hia uncle, leaving 
brother! and sisters of the half blood who were also descended from Na- 
than EvanSf and through their mother, to whom Nathan Evans was also 
great grand father. Held, that they were sufficiently of the blood of 
both those from whom the estate descended through the common anceslOT 
Nathan Evans to inherit, though not in immediate descent from the per- 
eon who trai3sm.itted to the party dying last seized^ 
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GUherVs adm. vs. Garher. Error to York. Ruled on Dyer vs. Comth. 
4 Barr 350. Marked not to he reported. Pet Rogers, J. 

When money arising from the sale of real estate under proceedings in 
the Orphans' court, o. fortiori personal estate^ is paid to the guardian of a 
married woman before coverture, and she dies befcH*e her^majority, the 
husband is entidecE to receive it as her administrator or guardian to her 
child. ** The proceeds of land becomes personalty on the first transmis- 
sion though to an infant." 

CommomoedUh v. Small, from York go. Per Rogers, J^ who cited Ftdeher 
V9. the Cometh, for use of Brale 3 /. /. MartkaU 592. 

The obligors in^ the bond of an admr. de ^ems non cum testamento an- 
nexo, which was in the form provided for the bond of an admr.^ in case of 
intestacy, are not liable tx> a legatee : thmr vosponsibility can oody be- 
measured by the breach of their obligation,. 

Broun v. Herr. Error to the District et. cfLan. Per Bumsidey J. 

When a new bond in place of one lost is given upon a part payment af*- 
ter it is due, with an agreement to reduce the old one if found, it is emxr 
for the court to charge that ** such agreement and payment are no accord 
and satisfaction, and cannot establish a defence." The understanding of 
the' parties is a matter of fact for the jury. 

In the matter of an alley in the borough of Gettysburg. Per BeU^ J. 

When a special Act of Assembly authorized the street and road con^ 
missioners of a borough to lay out and open a public alley, without provi-* 
ding any mode for compensating the owner of the land, thus to be appro- 
priated to public use, our statutes regulating roads and highways fumisb 
a renoedy, by giving to the court of Quarter Sessions power to appoint 
viewers to assess the damages. A special Act directing the alley 115 be 
laid out and opened by the road Commissioners, by no means withdraws 
the case &om the operation of the general road law of 1816 providing 
for the assessment of damages. 

A petition asking for viewers to assess damages may be signed by an at* 
torney in fact. 

Bradley, vs. Grosh, Error to C. P. of Lancaster. Per Coulter, J. 

A release to divest an interest so as to make one a competent witness , 
will be available in bar of a future action, unless induced from the party 
by fraud, or fraudulent representation as to the testimony he will give. 

A deft, having pleaded a release, to which the replication was non est 

factum, it is not competent for the plff. to give evidence that the release 

was procured by fraud. Non est factum and payment toiih leave are not 

identical pleas. The former gives no notice of special matter — there is 
Vol. VII — 41 
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nothing toi put the^ other party on his guard* It goes only to the legal 
^ecution of the deed ; or that it is void from lunacy ^ &c. It is othi^rwi&e 
m Penn*a., in catie of the plea of payment with leave — ^a plea which lets 
in every GquitBl>Ie defence. The rule holds in case of replicatioos. To 
allow fraud to be proved under the replication of non est factum would he 
tantamount to allowing two replicationsi one of wliich, was unknown lo 
the other party* 



MokUr^s appml^from the Orphans* CL of Lancaster, Per Rogers, J, 

In case of an annuity charged on real estate, the purchaser from the 
devisee of the land will be held peraonalty liable to the annuitant, during 
tiie time he waa the jjernor of the profits ; and the Orphana* Court in 
Penn'a-, when there is no Court of Chancery, ia the proper Court under 
the act of 24 Feb* 1834^ which gives it exclusive jurisdiction in cases of 
legacies, to grant relief. By that act executors, heirs at law, devisees and 
alienees may be called before the Orphans' Court, by notice, and relief 
may be granted to all parties, in the most complete and ample manner* 

A general prayer, in case of an annuity charged on kud, for such a de- 
dsion as maybe reqidsiU and proper is sufficient to authorize the Orphans* 
Court not only to make a specific decree of sale and payment out of the 
estate, but a decree fixing the atleuee personally under said act ; other ' 
wise there would be a right without a remedy, which the law does not 
tolerate. That a devisee of real estate charged, is personally liable when 
he receives the rents, issues and profits, see Lobach's case, 6 W. 240, and 
Hoover T, Hoover, 5 BarTj 351* The same reasons apply to an alienee .^^ 
Long vs* Long, 1 "W. 267. 

A judgment dt tcrrls for part of the arrears of ench an anninty, is 
no bar to a decree to charge the alienee personally. The annuitant 
has concurrent remedies, as in case of a laudbrd who has ludgment for 
rent, who may proceed by di&treea until satiafiod^ 

Chod vs. Mytin^ Error to Lartcaster Convmon Pleas. Psr Gibson, C* X 

In pleading when the cause of action is laid as a consequence of a cpe^ 
cific act, thfi^act must be proved aa laid, and other causes than those spe^ 
cifiod in the declaration, cannot be proved : and it would be too general 
to lay the consetjuences wiUaout more* The rule- is the allegata andpro' 
hata must agree. 

When the isano was on a charge of flooding by means of a dam across 
a stream, and the proof admitted was that tlie water had been raised by 
chUrucling two latteral sluices or gullies through the bank, which was no 
part of t^e dam, there was a fatal variance, for which the evidence ought 
to have been rejected. 

Another question in this case wbn whether the jury were at liberty ta 
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oompensate not only the injury laid, but the trouble and expense of estab* 
lishing its existence. On this point the cases of Wilt vs. Vickers, 8 
Watts, 235, and Rogers vs. Fales, 5 Barr. 159: overruled. The first was 
an aggravated case ; and the second probably ruled upon it. The safer 
course would have been to put the costs on the same ground as an action 
for seduction of a daughter, which is founded on loss of service, but when 
damages beyond, are constantly given to punish the offender. Any other 
course will extend the rule to actions ex contracto as well as ex delictu; 
and there is no precedent but those cited, in the English or American 
books firom the Nonnan Conquest. 

It is a rule in pleading that in declaring for special damages, they 
must be so laid as to make it appear that no part of them occurred after 
the inception of the suit. 

Evan GreenU Accounts^ Appeal from Com. P. of Lancaster. Per Ond- 
ter, J. 

1. A creditor of a person who becomes a lunatic and is so found by in- 
quisition, cannot obtain a lien upon the estate and a preference over other 
creditors by a judgment obtained after inquisition found. Judgments ob- 
tained before lunacy have a lien« but «11 other debts attach equally and 
are paid pro rata. 

2. After a sale by the committee, appointed by the Court, and a deed 
from the committee, it seems that the sale is vested with the peculiar 
characteristics of a judicial sale, and vests the property in the purchaser 
dischai^ed from the lien of the judgments obtained before inquisitioH 
found and while the lunatic was yet sane. 

3. The Court below was of opinion that after the committee was ap- 
pointed the estate was in the custody of the law and that although the 
creditor might obtain a judgment, the remedy by common law process to 
execute it did not exist ; and that the c»reditor must go into equity whero 
the judgment would not be enforced except upon terms of equality, or a 
pro rata distribution ; and the Court below adopted the opinion of King, 
President of the Ist District, in the matter of Eckstein 2 Penn. Law 
Jour. 137. 

The Supreme Court affirmed the decree of theCourt below. 
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The Moh thi^t Law Repoeter ; New Series, Vol. 1 No. 1 — Edit- 
ed by Stephea H, Phillipe, May 184S- Boston ; Charles C Little and 
Jatnos Brown, Law Book Be Hera aod Publishers, 112, WashingtoQ 8l 

Our valuable contemporary comes to us this month (May) under a now 
name m a now drosa and from different; publiahera, 'For ten years laat 
past, this Journal has insti^ucted the profGaaloii and has extondcdits influ- 
ence and infoi-nuttioa through every par£ of our country. It has always 
be on conducted with ability and faithfulness; a ad has become a |mrt of al- 
most every practising lawyer*s library. The present editoi is admirably 
celculated to conduct a periodical of tbia character i to a mind stored with 
the best frnita of earnest professional study he adds a native vigor of intel- 
lect weU calculated to suatJiin tho various and complicated editorial duties 
which will be cast upon him. The publishers^ Messra Little & Brown, 
have given a neat and attractive typographical dress to this favorite peii* 
odical and wo do not doubt but that an increasing circulation, additional 
value and extended influenco will reward tho ambition of tho editor and 
add to the pecuniary gains of tbo publishers. 



E,e;port?s op cases argued and determined in the Supremo Court, and 
in the Court for the coiToctiou of Einws of the State of New York. Bj 
Hiram Denio, Counaellor at Law. VoL 3. Albany : Gould, Banks & 
Gould, 104 State street. Now York ; Banks, Gould, 6c Co. 144 Nassau st. 
184a 

Tho volume before us is a lich treasure to the legal profession, Ita ty- 
pographical OJtecution is ovory thing which the most fastidious could de- 
Bire- But what we regard as of infinitely greater importance is the vast 
vartoty of interesting decisions which the volume contains^ The lottery 
ticket vendors will find their rights and liabilities fully di&cnssed in numer- 
ous caaes. The effect of an admissioa of a fact in the course of a nego- 
tiation for the pur|>ose of a compromise is settled in Murvin v, Richmond, 
et al. p. 58, and the deciaion in Williams v. Thorp, 8 Co wen 201, is ever- 
ruled. The distinctions between a princijJal chaUenge and a challenge 
to the favor, and the eflTect of those distinctions on the trial of the chal- 
lenge, are set forth with preciaion in People v- Honey man p- 124. W 
Fowler et al. adr. of Hotchstra^ser v. Starr p, 164 it is held that anadunD- 
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istratx)!* may have leave to discontinue an action brought for the price of 
goods sold by the intestate without payment of costs. People v. Adams 
p. 190 shows how a man in Ohio may be guilty of a criminal offence in 
New York without personally coming within the limits of the latter state. 
Coddington v. Davis p. 21, which was affirmed in the court of Appeals, 
shows that an agreement to waive protest, made before a note becomes 
due, is binding upon the endorser without a consideration ; and the de- 
cision may serve to explain how a promise to pay a debt, made before it 
is barred by the statute of limitations, maybe available to defeat the defence 
of the statute, although such an agreement might not be enforced o^ a con- 
trcLct for want of a consideration. Allen 6c Paxson vs. Culver p. 284 is an 
interesting case upon the application of payments. Stocking vs. Hunt p. 274 
is equally interesting on the constitutional right of a State to repeal one of 
the remedies for enforcing the performance of a contract. Woodburn vs. 
Washburn p. 374 shows the interesting fact that there are still some 
bank officers in New York who are so ungracious as to lock up in the 
bank a customer who calls to demand specie, if he happen to be detained 
counting his money until the clock strikes the usual hour for closing the 
bank, while it also teaches the useful lesson in the law that such an act is 
a false imprisonment for which the officer is liable to respond in damages. 
Nevin vs. Ladue, et. al. pp. 43, and 437, furnishes the profession with a 
learned discussion upon the history and qualities of ale and strong beer ; 
in which it is held by the Supreme Court, and also by Chancellor Wal- 
worth in the Court of Errors that both ale and strong beer are " strong or 
spirituous liquors '* within the meaning of the statute (1 R. S. 680, s. 15) 
which prohibits the sale of a less quantity than five gallons without license. 
But our space is too limited to give an extended notice of the valuable 
contents of this volume. Its usefulness is not confined to New York. It 
deserves a place in the library of every gentleman of the legal profession. 



A Treatise on the Law of Legacies — By the late K. S. Dennison 
Roper, Esq., Barrister at Law, of Gray^s Inn, and by Henry Hopley 
White, Esq., Barrister at Law of the Middle Temple. With refer- 
ences to American cases. 2d American from the 4th London edition. 
2 irelumes. Philadelphia : Robert H. Small, 25 Minor-street. 1848. 



The only former American edition of Roper is one published in the 
year 1829, being the 1st American from the 3d London edition, by R. H. 
Small, Philadelphia. It was reprinted by Mr. Small, witkout a single 
' note of any kind referring to American cases, and called down the animad- 
versions of ihe American Jurist In 2 American Jurist, p* 201, the fi>l- 
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owing appropriate remarks are made In reference to tlio early Americaa 
edition of Roper : 

"We cannot but regret that the American edition of so valuable and 
uieful a work should ruit have been accompanied by notes referring to 
the American cases » The American authorities on this subject are nu- 
merous and important, and aa edition in which they are omitted must ba 
considered very defective, Perhflpa we have no right to complain of the 
publishers, who of course can only be suppoaed to calculate what is for 
their own interest without any regard to the wants of lawyers. But we 
cannot but regret that a bad edition of so expensive a work, should be 
published, as it supplies the market, and rejidors it a very hazardous 
speculation to attempt to introduce a more perfect edition for some years. 
We are however of opinion that publishers would always consult their 
own interest by having notes of American cases added by respectable 
lawyers to every edition of English law books, for the addition of cases, 
which are not previously to be found together digested in any single volume, 
renders the work so convenient for common use that very many will pur- 
chase the volume, who, if these cases were omitted, would be contented 
to use their old books*" 

We are glad to perceive that the defects thus complained of have been 
to a very great extent remedied by the manner in which the edition now 
before U3 has been prepared for the press. The notes to ch» 1, vol, 1, pp* 
2,4,16 are very elaborate and carefully prepared; all the authorities are 
cited and commented on ; the editor^ s diligence and learning have here 
been taxed, and these notes certainly contain more of the law of thii 
subject than any thing we have met with in our reading ; this one branch 
of the law of Legacies is here exhausted ; we commend this note to the 
attentive consideration of any ef the profession who may have a case of 
donatio mortis caus€u 

The not© in voK 1, on page 797, claimed our attention somewhat from 
the fact that our humble Journal is cited, and an opinion, printed only, 
we believe, in our pages, is extracted and considered as settling the law 
on the point for which it is cited. 

In ToL 2, p. 1519, &c., there is a long and well prepared note of the 
particular wordf and phrases used iu Willa judicially passed upon in 
this country. 

In the same volume, p. 1617, there is a very good note on the subject 
of ** election" ia equity. 

On p* 166S is an elaborate and apparently carefully prepared note on 
the subject of the " Statutea of Distributions" in this country. The sub- 
ject is first discussed generally, and then the authorities are arranged un- 
der each State, begmning with Maine and concluding with Missouri, — 
This must have been a work requiring very considerable labor* 

Without doubt there are other notes equally well prepared, but as we 
were turning the leaves of the book these attracted our attention and fell 
more especially under our obaervation* The work seems to' have been 
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well and tlioroughly done as far as it goes. Nearly 1500 American cases 
ai'e cited. Whether more extended notes would not have increased still 
more the value to the American lawyer of this admirable English work, 
can scarcely admit of a question. 

The profession has frequently suflfbred from the cupidity and narrow- 
ness of the booksellers and publishers of law books, in dealing out to an 
editor a starving pittance as a compensation for his hard toilings. From 
this cause the American annotations are not, in general, as full, thorough, 
and complete as many works deserve. It happens to be within our 
knowledge that the gentleman who has furnished the American notes for 
the present edition of Roper, is in the highest degree qualified for the 
task. His learning, talents, discrimination, and industry, have been fre- 
quently brought into requisition in the preparation of other English 
works for the American press. And we entertain no doubt that the 
publishers, had they been satisfied that the market would justify the in- 
creased expenditure, could have drawn much larger drafts from the same 
inexhaustable fountain. 

The work, as we have it, is however an exceedijigly valuable acquisi- 
tion to the profession. Its typographical execution is as beautiful as its 
contents are indispensible. 



Commentaries on £(^uitt PiiEADiNos, and the Incidents thereof, ac- 
cording to the practice of the Courts of Equity of England and Ame- 
rica — By Joseph JStory, LL. D., one of the Justices of the Supreme 
Court of the United States, and Dane Professor of Law in Harvard 
University. Fourth edition : Revised, Cbrrected, and Enlarged. — • 
Boston : Charles C. Little and James Brown. London : Stevens and 
Norton, 194 Fleet street. MDCCCXLVIU. 

This is a new edition of the very valuable work of Judge Story on 
Equity Pleadings. It appears' from the advertisement to this, which is 
the fourth edition, that it has been prepared from the private copy of the 
late Author, by Mr. Sumner, a favorite pupil and intimate friend of 
Judge Story, well known to the profession as the editor of Messrs. Little 
& Brown'er edition of Vesey's Reports. The size of the volume has in- 
creased some by the additional matter, but in all respects it is the same 
as the former edition, except that it is more recent, and of course, more 
valuable to the profession. The editor has exercised his usual good taste 
and sound judgment in being content to add only recent cases without 
changing the matter or manner of the book in any essential particular. 

In England this book commanded the attention and respect of the pro- 
fession as soon as it appeared ; and indeed the first London edition was 
exhausted in about eleven months. The Chancery Barristers and Equity 
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Ploiidera of tlio Eogliah Bar conAtantly nee^ refer to and rely upon 
tUis workf tiDd it ja now the atari dard book used m the public offic&B at^ 
tachod to the various branches of the English Chancery Coupta, 

It 13 indaoi a compltJte work on Et]uity Pleiad ings, ft Bubj&ct in- 
tricate and perplexedi composed of various and confusod matenaJs, and 
in the highest dogree embarrassing to the profession. 

The typographical execution ia as usiaal^ excellent — ^the type is largo 
and distinct, tJie paper white and good, and the press wort very well exe- 
cuted. It is only necessary to eay, ttuit thit* edition ii in all respects oqnal 
to ita predecessors, to secure for it the same professional favor that baa 
been so Uberally extended to them. 



The Law Library, vols. 32* 33, and 34. 4th scrioa, Svo- Philadelphia, 
1847-46. T. & J. W. Johnson. 

Vol, 32, contains three distinct Treatises. The first is upon the *^Ijaw 
and usage of Mercantile accounts, the various forme of proceeding, and 
rnles of pleading, end ovidenco for their investigation, at Common 
Law, in Equity, Bankruptcy and Insolvency, or by Arbitration — By A - 
Pulling." This work, it will be perceived firom the titie, is an expoeitaon 
of the law pertaining to accounts, and will be found of highly practical 
utility to the 1e^ profession, in assisting them to adjust, and advise un- 
darstandingly upon questions growing out of comphcated mercantile 
transactions. The author has collected the ancient and modern authori- 
ties illustcative of the eubjecL His material which was before scattered 
through many volumes of Reports, and had only been partially, and oc- 
casionally made use of by writers of text books, is here arranged in a 
condensed and connected form^ and Mr. Fulling seems to have done what 
be professes, viz : "taking the dicta of no one for granted unless supported 
by proof, or by recognized authority*" 

The second Treatise is upon "The effect of the Contract of Sale od 
the legal rights of propertj? and possession in goods, wares, and merchan- 
dise — By C» BlackJjurn.^* It is confined to the investigation as to how 
the legal interest in moveable corporeal property is affected by a sale of 
it* The author divides the subject into three divisions : 

"1. What is requ'iaito to satisfy the provisions of the Stat, of Frauds, 
§ 17, 29, Car. 2, c. 3, and render an agreement concerning the salo of 
goods capable of being enforced. 2. "What agreements amount to a bar- 
gain and sale, and what are but executory. 3. What are the rights re- 
served to a vendor when the general property is trans ferrod to tho pur- 
chaser, but before it is dehvered into his posse ssioon.^* 

The book is but Uttle more than a collection of notes of English casea 
without much elaboration, wilb here and theTo an oiUract or translatio 
from the Civilians. 
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The remcdning Treatise in vol. 32, is by R. Phillimore, oo **The law 
of Domicil." Thcr author has written a learned and valuable work upon 
&is important and recondite branch of Jurisprudence. He Yjab avaOed 
himself of the light that Mr. Burge and Judge Story have thrown upon 
the subject, as well as the learning of the Continental Jurists, and those 
of his own country. It is also gratifying to see that he very properly 
derives illustrations from American decisions and elementary writers, 
which shows that he is not of that number in Europe, who, until re- 
cently, regarded the writings of American Jurists as of slight importance, 
and who had barely heard of one Parsons, one Kent, one Story, and 
Gibson. Phillimore on Domicil and the article upon the same subject in • 
1 Hare & Wallace's Select Decisions, vnll furnish all the desired practi- 
cal learning of the law of domicil down to the present time. « 

Vol. 33 contains two Treatises. The first is "The evidence of Ab- 
stracts of Title to Real Property— By J. Y. Lee." This work though 
containing much that is valuable to the American lawyer, is, to a consid- 
erable extent, based upon statutes and provisions peculiar to England. It 
is however a full discussion of the evidence pertaining to real property * 
and is entitled to a place by the side of Cruise's Digest and Hilliard's 
Abridgment. 

The second treatise is ** The law concerning horses, racing, wagers, 
and gaming — By G. H. H. Oliphant." The larger and most important 
portion of this work is devot^jd to the law of Contracts concerning the 
buying, selling, and hiring of horses, or in any other manner dealing with 
them. To those who have occasion for this kind of information, as well 
as an exposition of the names and character of diseases which render 
horses unsound, as well as habits which are considered vicious, we know 
of no source where it can be so amply and readily obtained as in the book 
under consideration. The last part of the volume comprises statutes 
and decisions growing out of them upon racing, wagers, and betting. 

Vol. 34 also contains two Treatises. The first is upon ** The law of 
Arbitrations and Awards with an Appendix of Precedents — ^By W. H. 
Watson." This work was previously published in one of the early 
volumes of the Law Library, which is out of print, and it now appears 
again from the third enlarged English edition. The additions consist of 
one new chapter and bringing the cases down to the present time. It is 
by far the most desirable work upon Arbitrations and Awards both on ac- 
count of the method and the care with which it is written, as well as on 
account of its completeness. 

Tho'iremaining work in vol. 34 is upon "The rights and liabilities of 
husband and wife at law and in equity — By J. F. Macqueen." This au- 
thor is favorably known in England as a sound lawyer and careful legal 

writer. He says hi» object in the present treatise "is to give ihe work 
Vol. vn — 42 
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throughout s modern character* I do notj therefore, diacuss any topics 
of obaolete erudition ; which^ though curious^ are of little or no practJcul 
utility. " Appended to the treatlae are useful forms of acknowledgiog 
deeds in, and out of England, and the decisions in referecce to them. — 
Among them is the report of a case where a com mission was addressed 
to Judge M'Roberts and W. Pythian of Illinois; aad waa returned cer- 
tified by W. Pythian and Samuol M' Roberts- The Court required an 
Bffidavit, showing the identity of Judge M'Roberta and Saml M' Roberta- 



A Tkeatise on the Law of Evioknce in the Courts of Equity, By 
the lata Richard Kewcombe Gresloy, E^q., M* A., Barrister at Law, 
Second edition, with such alterati[>ns and adtUtionii us to render it con- 
formable to the statutes, decisions and gen end orders roguluting the law 
and practice, as to evidence, in the Higli Court of Chancery ■ together 
with divers further illustrations by reference to the law and practice, aa 
to evidence in the Courts of Common law and Civil law- — By ChrL'sto- 
pber Alderson Calvert, Esq*, M, A,, BniTieter at Law. Second Ameri- 
can edition, with notes and reffiremes to American daemons. Philadel- 
phia: T, &; J* W. Johnson, 197 Chesnut sU'eet, 1848. 
In 1837 Nickllu & Johnson published an edition of this work, but that 
edition had neither the extensive alterations and additions of Mr, Calvert, 
nor the notes and references to American dacisioos, which add bo greatly 
to the value of the present edition, which, although coutaiuing nearly dou- 
ble the quantity of matter, is sold at a less price than the edition of 1337- 
The importance of references to American authorities, in a work of this 
description, will be understood by every one. The gen de man who was 
charged with the duty of furnishing these references is abundantly com- 
petent to do justice to such a task, and we hope to see his name intro- 
duced, as it ought to be, to the profession which has been so greatly 
benefitted by his quiet labors on various works* It has been his aim on 
the present occasion ** rather to indicate the sourtes of authorities than 
to increase the bulk and expense of the volume by re -printing matter 
which was already in the possession of the profession. '^ He has attained 
this object, and has besides furnished full notes on various points of the 
law of equity evidence. His notes on secondary evidence, pp, 247 to 
249, and on affidavits in support of bills, dec, p, 533, are full and valuable 
ES guides to the books of reports where the points in question will be 
found fully examined and decided* Other iiotes might ba noticed, but 
our apace forbid* it. The work is handsomely printed with good type 
and on excellent paper. 
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CAMPBELL'S LIVES OF THE LORD CHANCELLORS. THIRD SERIES. 
VOLS. 6 &7, PHILADELPHIA, Lea & Blanchard, 1848. 

Since our last notice of this work, the distinguished author has pub- 
lished the concluding series, which have been re -issued from the preaa 
of Lea 6c Blanchard, in 2 vols., uniform in appearance, and characteri- 
zed by the same style of typographical excellence which marked their 
predecessors. These volumes contain the Lives of Lords Loughbrough, 
Erskine and Eldon. They all present the same traits of agreeable oar- 
rative, careful discrimination, and just criticism, which distinguished the 
former volumes. Lord Campbell, in his preface, indicates as an objection 
to his work, that "forgetting the dignity of history," his ** style is some- 
times too familiar and colloquial." He proceeds, however, to vindicate 
himself from this imputation, and in our opinion with entire success. In-> 
deed this matter was long ago settled by no less a critic than Mr. Macau-» 
ley, in one of his magnificent essays, which appeared in the Edinburgh 
Review. He has analized and dissected, with a master hand, this suppo- 
sed ** dignity of history." No reader can ever forget his illustration of the 
painted windows of the Lincoln Cathedral, one of which was constructed 
by an apprentice boy, of the pieces which had been rejected by his mas- 
ter. It is these fragments, which, Mr. Macauley justly argues, constitute 
the real value of History and Biography : and Lord Campbell, if he need 
precedent or shelter, may rely upon the case cited, not only^for immu* 
nity, but approval. 

The Lives contained in these two volumes, are not a whit inferior to 
those that have proceeded them. Indeed, in some respects, the interest, 
as it approaches our own time, is enhanced. The Life of Lord Lough- 
brough, except to Lawyers, may not be particularly interesting ; but the 
Lives of Erskine and Eldon, are full of interest. Erskine was, emphati- 
cally, the champion of the people. With many faults, none of which are 
omitted or palliated by his biographer, he stood up manfully, upon every 
occasion, and without regard to the force of opposing powers, for the 
cause of humanity and freedom, against Prerogative and Kingly power* 
His noble defence of John Home Tooke — his magnificent vindication of 
John Hatfield — attest alike his abilities as an advocate, his purity as a pa- 
triot, and his fearlessnoss as a philanthrophist. We rejoic^ to perceive 
that Lord Campbell does not hesitate to do him justice in all these res- 
pects ; while at the same time, he exposes with an unsparing hand, die 
foibles and levities which disfigured the character of this other v^ise truly 
great man. Lord Erskine is with us a favorite, and we are loath to notice 
aught that detracts from either his moral or intellectual greatness ; but 
the truth is, that his remarkable personal vanity induced so many perfor- 
mances which in another would have been wholly unpardonable, that the 
picture is sadly marred and blemished by then* contemplation. From the 
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t proper notice of these, Lord Campbell, although an avowed, and almost 

J. . an enthusiastic admirer of Lord Erskioe, does not shrink. It is with some 

difficulty that we refrain from enlarging on a sublet peculiarly tempting 
and full of incident and anecdote. 

The Life of Lord Eldon, though treated by Lord Campbell with his 
UBual felicitous manner, is perhaps of less interest than either of the fore- 
j going narratives. This, most likely, is on account of the recent minute 

i and extensive biography of Horace Twiss ; but, from whatever cause, 

the reader is left with an unfavorable impression of his Lordship ; agree- 
able manners, pleasant conversation, plausible appearances, but nothing 
more ! His Lordship was evidently a mere creature of the Crown, and 
devoted unhesitatingly all his abilities and attainments, scholastic and pro- 
i\ fessional, to the exactions of Royalty. Perhaps it would be too strong a 

word to say that he equalled Bacon in subserviency and pliancy, but it is 
certain, whatever his admirers may say to the contrary, that he permit- 
ted himself to be the mere instrumant, notwithstanding his great talents, 
and extraordinary attainments, of Kingly Prerogative ; and that he re- 
sisted to the last every measure of Parliament tending to enlarge the in- 
terests or ameliorate the sufferings of the people. 

We trust that the value and interest of this great literary undertaking 
'%2 of Lord Campbell, and the entire success by which it has been crowned, 

will prompt him to a continuation of his labors in other depi^rtments of 
biography.* 

ill 

Reports of Cases argued and determined in the Court of Chancery 

^ jf j|i of the State of New York, before Hon. Lewis H. Sandford, late Vice 

^••-« Chancellor of the first circuit. Vol.3. New York: Published by 

Banks, Gould & Co., Law Booksellers, No. 144, Nassau-st., and by 
Gould, Banks & Gould, No. 104, State-st., Albany. 1848. 

This volume brings down Vice Chancellor Sandford*s decisions to Aug. 
1846. Another volume, which will be put to press, we understand, with- 

*The London Quarterly for March contains an article from "a gentleman in 
the confidence of the Macclesfield family," complainiug of Lord Campbell for 
entertaining doubts whether the late Lord Chancellor Macclesfield had a grand 
father! and Jacob's Peerage is cited to prove that George Parker of Park Hall,' 
in Straffordshire, was his grand father, and that George (the grand father) was 
the son of Wm. Parker, seated at Ashbum, who was a younger son of Parker, 
of Norton Lees, in Derbyshire. We do not know that our American readers 
take much interest in these matters, but one of the Earls of Macclesfield could 
boast a descent from the very ancient and honorable family of the Oarews of 
Haccombe, who were descended from Walter Fitz-Other, patriarch likewise 
to the Earl of Plymouth, the Marquis of Kildare, the Earls of Kerry, Marquis 
0f Landsdown, &c. &c. 
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out delay, will complete the series of his judgmeDts in the Court of 
Chancery. There are many subjects of interest in the yolnme before us 
which we desire to noti(A particularly when our space shall permit. The 
high reputation of Vice Chancellor Sandford for learning and ability, and 
the yery handsome manner in which the publishers have performed 
their duties, will insure to the work a favorable reception by the profession. 



Getz^s Forms. A general collection of precedents in conveyancing, in 
which examples are given in sufficient variety to enable the scrivener, 
conveyancer and man of business to draw instruments of writing le- 
gally and correctly. Including m&ny forms, particularly useful to the 
fiu*mer, mechanic and trader. By George Getz. Third edition revi- 
sed, enlarged and improved. Philadelphia: Thomas, Cowperthwait 
& Co. R. H. Small, and T. &. J. W. Johnson. 1845. 

The demand which has called for a third edition of this work shows 
that it is highly valued by the business community. The enlargements, 
improvements and neatness of style displayed in this edition commend 
the work to the continued favor of *^ the scrivener, the conveyancer and 
the man of business." 



A Digest of the Laws of the United States, iqcluding the treaties with 
foreign powers, and an abstract of the judicial decisions relating to the 
constitutional and statutory law. With an addenda, comprising the 
acts of the first and second sessions of the 28th and 29th Congress, 
1844-45-46-47. By Thomas F. Gordon. Philadelphia. Thomas, 
Cowperthwait ic Co. 253, Market-st. 1848. 

We are rejoiced to perceive that this valuable digest has re-appeared 
with an addenda bringing down the acts of Congress and treaties to the 
year 1847. The contents are judiciously arranged, with valuable notes 
of decisions, and the work is got up in the usual good style of the pub- 
lishers. It is highly useful even to those who possess Peters' edition of 
the *^ United States Statutes at large,*' recently published in elegant style 
by Little 6c Brown, of Boston; but to those who do not enjoy this advan- 
tage, this edition of Gordon's Digest, with its valuable ** addenda" con- 
taining the recent statutes, is almost indispensible. 
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International Copy -right Law. — We observe that William C. Bryant 
and others have petitioned Congress in favor of an international copy 
right law. K the account of American Literature, as given in the Janu- 
ary number of Blackwood*s Magazine, be 'true, we do not perceive that 
such a law would confer any present advantages upon this country.— 
Without some benefits we should not consent to surrender the great ad- 
vantage which we now enjoy of reading the best English works at the 
bare cost of paper and printing. If American works were valued and 
sought after by the English public, the advantages might be to some ex- 
tent reciprocal. But according to the article in Blackwood, the periodi- 
cal literature of America is considered in England, as **8low" and 
*^ seedy*' — ^the columns of our monthlies are made up of *^ crude essays 
filled with common place truisms, verses of the non Di non homines 
cast, tales such as shop boys and milliner's girls delight in, and critical no- 
tices, all conceived in the same spirit of indiscriminating praise ; while 
our quarterly publications *^ are of a uniformly subdued and soporific 
character." 

Our literature never did please our kindred across the Water. Even 
Governor Johnstone, the friend of America, in the British House of 
Commons, on the 31 Oct. 1776, described our great classical production, 
(the Declaration of Independence,) as " unmannerly and abusive" and 
** exceedingly rude and ill written." And our great friend Mr. Wilkes, 
while he defended its principles and its adaptation to the purposes in view, 
admitted the truth of the charge that it was *^a wretched composition, 
veiy ill written." Vide 6 Almon's Parliamentary Register, pp. 12, 14. 
With this low estimate of our best literary efforts, it is evident that an 
international copy right law would be giving to the English vnters " the 
best of the bargain ;" and we presume that Brother Jonathan, who gen- 
erally has an eye'^to'his own interest, will ^' whittie his stick a considera- 
ble time," before he agrees to the " trade,^^ 

It is with unfeigned satisfaction, however, that we acknowledge the 
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respect and attention which American productions, in the departments of 
juaispRUDENCE and medicine, generally receive from the most elevated 
and enlightened memb^s of these professions in £ngland. 



The Case of Carles Langfdd, — ^In this case the piisoner was convicted 
of murder of the first degree before the Oyer and Terminer of Phila- 
delphia; present Judges King and Parsons. On the 23d May 1848, the 
motion for a new trial was overruled, and the prisoner was sentenced to 
death. The following is a copy of the record made in the case : 

'♦ May 23d, 1848, present Hon. Edward King and Hon. A. V. Parsons, 
defendant present. Motion for a rule (to show cause why a new trial 
should be granted) and reasons filed. Same day, after argument, over- 
ruled by the Court. Whereupon same day the Court asked the prisoner 
if he had any thing to say why the sentence of the law should not be 
passed upon him, and was answered by the prisoner, declaring his inno- 
cence of the charge for which he stands convicted. Whereupon the 
sentence of the Court is that yon, Charles Langfeld alias Charles Schall, 
be taken from this place to that from whence ^Fou came, and from theeoe 
within the walls or yard of the jail of the county of Philadelphia, and 
there be hung by the neck until you are dead." 

We publish the entry as well to furnish a form of recording the sen- 
tence as for the purpose of noticing an error which is of frequent occur- 
rence in making up such records. It is usual for the President Judge, in 
pronouncing sentence, to address the Prisoner in the second person ; but 
it is not proper for the clerk to enter of record that '''^you be taken" ^., 
that ** you be hung " dec., '* until you are dead." After recording the 
prisoner's answer to the Judge's question, the entry, in England, is made 
thus: 

** Whereupon all and singular the premises being seen and understood 
by the Court here, it is considered by the Court here that (ke said Charles 
Langfeld be hanged by the neck until he be dead." CL C Oomp. 79. 

The direction to execute the sentence " within the walls of the jail " 
will not vitiate it ; but it is presumed that the act of assembly was only 
intended to direct the Sheriff in relation to the manner of executing the 
judgment of the law, and that it did not contemplate any alteration in the 
form of the record. 



New Road Law, — On the 8th of April last the Legislature enacted a 
law declaring that **all roads, the width of which have been heretofore 
fixed under a standing rule of the Court, and opened accordingly, or or- 
dered to be opened, are hereby confirmed, and made as valid and legal as 



396 



MOHTHLT INT£I«LieEICCE. 



if tbe width had been specially fixed by the Court at the lime of confir- 
mation. Prtmded, That nothing herein contained shall be so oonstraed 
as to affect the cases already adjudicated/' 

This act restrains the operation of the decision of the Supreme Court 
in re Shaefferstown road, 5th Barr. 515. 



New Criminal Law of Limitations, — On the lOth April 1848, the Leg- 
islature of Pennsylvania enacted a law declaring " that from and after the 
passing of this act no indictment for misdemeanor except foi^eries and 
penuries, shall be commenced or prosecuted in any of the Courts of this 
commonwealth, unless the same shall have been commenced and prose- 
cuted within five years from the time at which the alleged offence shall 
have been committed. Prcmded^ That nothing herein contained shall 
extend in any way to persons fleeing from justice." 



Parmamentart Privilege. — ^It has recendy been held by the 
Court of Exchequer in the case of Goudy v. Buncombe (member for 
Finsbury) tb&t forty days was the duration of the parliamentary privilege 
from arrest, and that this privilege extended to forty days before and forty 
days after each session. Vide Bac. Abr. tit. "privilege." 1 Blac. 
Comms. 165. 

The case of Miss Smith v. The Earl FerrershAa excited much interest 
in England. It was an action for breach of promise of marritige, and oc- 
cupied the Court for nearly four days. The most distinguished counsel 
in London were employed. The entire proceedings have been reported 
and when the report shall reach this country we will again advert to this 
case which seems likely to be the cause cilibre of our time. 
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